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ERRATA. 


Page 35, line 28, read “ Dalloz” for “ Dallas.” 
Page 37, line 16, read “ Jarman” for “Jasman.” 
Page 69, line 20, read “ instanti ” for “ instante.” 

Page 121, line 9, insert “under execution” between the words “sale ” 
and “issued.” 

Page 138, line 34, read “ of” for “ upon.” 

Page 231, line 17, read “ personal” for “ persenal.” 

Page 267, line 5, read “ act ” for “ debt.” 

Page 285, line 35, read “J. G. White” for “'T. C. Manning.” 

Page 300, line 41, read “ dictum” for “ doctrine.” 

Page 331, line 10, read “ mortgaged ” for “ mortgage.” 

Page 331, line 12, read “ mortgagor” for “ mortgager.” 

Page 84, line 17, read “ when” for “ where.” 

Page 113, line 19, for “a part” read “as a part.” Same page, line 21, 
for “is” read “ are.” 

Page 132, line 9, for “ has” read “ had.” 

Page 149, last line, for “ then,” read “thus.” 

Page 152, line 1 of paragraph 5, for “ unconnected facts,” read “ un- 
contradicted facts.” 

Page 153, line 1 of paragraph 2, for “ condemn” read “ consider.” 

-age 207, line 8 of the opinion, for “ Givins,” read “ Générés. 

Page 210, line 11 from bottom, for “ claim” read “ clause.” 

Page 261, line 6, for “one” read “ onee.” 

Page 270, line 4, for “mandamus, which” read “mandamus, that 
which.” 

Page 282, line 11, for “advertisement” read “ assignment.” 

Page 290, line 11 from bottom, for “ man” read “mass.” 

Page 309, line 5, for “ dreadful” read “ disdainful.” 

Page 310, line 9, for “ fully” read “ fairly.” 

Page 314, line 1, for “mani¢re compromie” read “ manie confirmee.” 
Same page, line 14, for “combat” read “ contest.” Same page, line 20, 
for “an enlightened or difficult science’ 
cult a science.” 


b 


read “as enlightened or diffi- 


Page 276, line 10 from bottom, for “then opposed,” read “then 
affected.” 

Page 18, line 12, for “ re-date,” read “ relate.” 

Page 18, line 41, for “in a like manner,” read “ in like manner.” 

Page 18, line 42, for “in the like effect,” read “ with like effect.” 

Page 24, line 5, for “Buggs,” read “ Briggs.” 





viii ERRATA. 





Page 24, line 27, for “plea of judgment,” read “plea of payment.” 

Page 87, line 30, for “1 An.,” read “10 An.” 

Page 92, line 15, for “ presented,” read “ prescribed.” 

Page 99, line 33, for “actis,” read “ actio.” 

Page 101, line 9, for “De Sota,” read “ De Soto.” 

Page 201, line 23, for “court of jurisdiction,” read want of “ jurisdic- 
tion.” 

Page 214, line 32, for “petitioner,” read “ petition.” 

Page 236, line 2, for “secure,” read “ leave.” 

Page 236, line 14, for “these,” read “ those.” 

Page 248, line 39, for “for debts,” read “ her debts.” 

Page 248, line 40, for “ with the liability,” read “ with liability.” 

Page 249. line 4, for “of New Orleans. She,” read “of New Orleans, 
she.” 

Page 253, lines 29, 30, for “re sei pesenent,” read “ rescripserunt.” 

Page 254, line 16, for “that it is not,” read “ that he is not.” 

Page 255, line 6, for “dollars was retained,” read “dollars were re- 
tained.” 

Page 291 et seq.,for “Segras,” read “ Legras.” 

Page 396, line 2, for “court,” read “ courts.” 

Page 396, line 3, for “declared,” read “ declares.” 

Page 355, line 7, for “Cullom, J.,” read “ Rogers, J.” 

Page 398, line 19, for “ Cullom, J.,” read “ Rogers, J.” 

Strike out “simulation” in digest of the case of Renshaw & Cam- 
mack vs. Hebert, page 285. 

In case of Daniel, page 755, I state that it is an appeal from the Sec- 
ond Judicial District Court, and that the decision was an opinion of the 
court. This is a mistake. It was not an appeal, but an original applica- 
tion for habeas corpus, and the opinion was the individual opinion of 
Justice Marr. :; PERCY ROBERTS, Reporter. 





TABLE OF CASES REPORTED. 





—_- 


PAGE. 


Adams, Jno. I., & Co. vs. Dau- . 
i 31 

Allison vs. Thomas & Rosenfeld 732 

Anderson vs. Mrs. Pike 

Aufeukolk vs. Montegut 

Augustin vs. Mr. and Mrs. 


Barthe vs. Succession of La- 


Bayly & Pond vs. Givens 

Beebe vs. Guinault et al 

Bennett vs. Fuller 

Blake vs. Nelson 

Bohn vs. Bossier 

Booth vs. City of Shreveport.. 581 
Borde vs. Erskine 

Boubede vs. Aymes 

Brashear, Mrs., vs. Mrs. Con- 


Breard vs. Mechanics’ and 
Traders’ Ins. Co 

Briant vs. Lyons 

Broussard vs. Dupre 

Burke vs. Wall 

Burns vs. Van Loan 


Carnes vs. Parish of Red River 608 
Carondelet Canal and Naviga- 
tion Co. vs. Parker 
Carr vs. La. National Bank... 258 
Chaffraix & Agar vs. Price,Hine 
& Tupper 176 
Clement & Tremoulet vs. Sigur 798 
Cole, Administrator, vs. Smith, 
Administrator 
Cooley vs. Broad 
Cooley vs. Broad 
Cooper vs. Cappel 
Conrad vs. Leblanc 
Conrad vs. Patzelt 


Dawson vs. Landreaux et al.. 363 
Doriocourt vs. Lacroix.... ... 
Dumas vs. Mary 

Duncan vs. Duncan 


al 
Edwards vs. Whited 
Eschert vs. Harrison 





PAGE, 


Evans & Taylor vs. Succession 
of Etheridge 


Farrar vs. Duncan 

Ferree vs. Smith 

Flournoy et al. vs. Flournoy et 
] 


737 
Fowler & Stillman vs. Stevens 352 
Fraser vs. Zylicz 534 
Franke vs. His Wife 


Gaidry vs. Lyons 
Garrish vs. Hyman 
Gay & Co. vs. Crichlow & Don- 


Gettwerth et al. vs. Teutonia 
Insurance Company 

Gibbs vs. Lum & Co 

Gillis vs. Carter et al 

Goode vs. Nelson 

Goodrich vs. Hunter 

Gordon & Gomilla vs. Wright 


Graham vs. Thayer 
Guturre%, heirs of, vs. Croner.. 827 


Haeberle vs. Barringer 

Haile, Administrator, vs. Mc- 
Ghee, Snowdon & Violett... 350 

Hall & Lisle vs. Belden 

Hardin vs. Wolf & Cerf 

Hardy vs. Stevenson 

Hart & Hebert vs. Pike, Brother 

Hawkins vs. New Orleans Print- 
ing and Publishing Co 

Hearing, Mrs., et al. vs. Mound 
City Life Insurance Co 

Hebert vs. Lege 

Herrmann & Vignes vs. Fonte- 


832 


Hefner & Hesse vs. Vergez.... 149 
Heyniger & Co. vs. Hoffoung et 
! 


Howard vs, Schmidt 
Hunt & Macauley vs. Missis- 
sippi Central Railroad Co... 446 


| Hunter et al. vs. Buckner. & 


Bro. et al 





TABLE OF 


PAGE, | 
| Ogden vs. Marchand 


Johnson vs. Clark & Meader.. 
Johnson vs. Clark & Meader 
Jones vs. Succession of Hoss 


Jordan & Co. vs. Anderson.... 
Jouet vs. Mortimer 


Lafayette Fire Insurance Com- 
pany vs. Remmers.......... 

Lafitte vs. Morgans.... 

Lalanne vs. Savey 

Laloire vs. Wiltz, P.S., & Co. 

Lannes vs. Worki ngmen’ s Bank 1 

Larguier vs. W hite. 

Latting vs. Fassman, Bryant & 


Laws: son et al. vs. Bruen 

Lay vs. Succession of O'Neil. . 
Lisso vs. Parish of Red River. 
Locket vs. Crain 

Ludeling vs. Mrs. Felton et al. 


Mack vs. Fortier 
Maduel vs. Mousseaux....... 
Malain vs. Judge of the Third 
Judicial Di strict 
Marbury & Crosley vs. Pace .. 
Marqueze & Co. vs. LeBlanc .. 
Martin vs. Mrs. Thierry 
Mayeur vs. Bloomfield 
McCloskey, Bigley 
Wingtield & Bridges 
McClear & Kendall vs. Succes- 
sion of Hunsicker 


CASES REPORTED. 


| Reid vs. La. State Lottery ¢ 


' O'Hara vs. Mrs. Booth et al... 
Osborn vs. Segras............ 


| Payne & Co, vs. Mrs. Pavey et 


Beh ceiice Pte echt tnben cts 


| Payne vs. Furlow 
| Plaquemines, mayor of,vs. Roth 2 


“ 


>! Reihl vs. Martin 


| Reinhold vs. Ludeling 


| . » 
2) Renshaw, Cammack & Co. 


MeStea vs. Rotehford, Brown & 


Mechanics’ Building Associa- 
tion vs. Ferguson. 


Meyer, Administrator, vs. King, 


Administrator 
Meyer, Weis & Co. vs. Atkins. 
Miller vs. Chandler 
Monroe, City of, vs. Hoffman. 


N. O. Republican Printing Co. 
vs. Dubue let 


New Orleans National Bank vs. 
Raymond 

New Orleans, city of, vs. Day. . 

New Orleans, city of, vs. New 
Orleans Canal ‘and Banking 
Co 

New Orleans, city of, vs. 
niolo et al 


651 


109 
” 241 
283 
355 


416 


851 





Herbert 


| Richoux vs. Maver 
| A y vs. State Line Ste reannship 


/omMpaAny 


| Roechereau et al. vs. Jones 
| Roudanez vs. Mayor et 


New Orleans 


| Sanders vs. Edwards, Adimin- 


istrator 

Savoie vs. Thibodaux 

Sentell & Co. vs. Mr. and Mrs. 
Kennedy 


| Sera ¢ Higo vs. Hoffman & Co. 
| Sevier vs. Mrs. Gordon et hej 

| Sheen et al. vs. Stothart et al. 

| Slawson = c 


| Soulié 


Stevens vs. He ran an 
Stevenson vs. Weber 


| Strauss vs. Soyer.... 
| Summers & Brannins vs. Clark 


Swan et al. vs. Mrs. Gayle et 


State vs. / 


| State vs. Atkinson 


State vs. Anugzustine.... 


| State vs. Colbert 


State vs. Hughes............. é 
State vs. Jackson et al . 354 
State vs. Johnson thT 
State vs. King . T04 
State vs. Lartique et al 642 
State vs. McCoy 593 
State vs. Newhouse.... 824 
State vs. Nunn 589 
State vs. Robinson et al.. .... 364 
State vs. Thomas...... stein Mee 
State vs. Williams............ 779 
State ex rel. the Attorney Gen- 

eral et al. vs. Barrow 243 
State ex rel. Bonnet vs. Judge 

ad hoc Seeond District Court 397 
State ex rel. Bouron vs. Judge 

of Fifth District Court ..... 59 





TABLE OF CASES REPORTED. 


PAGE, 


State ex rel. Brown vs. Parish 
Judge of Iberville Parish... 
State ex rel. Cole vs. Judge of 
the Fifth Judicial District... 
State ex rel. Comminge vs. 


809 


Judge of Superior District 


Court 

State ex rel. Daniel vs. Rose.. 

State ex rel. Doullut vs. Judge 
of Sixth District Court 

State ex rel. Durant vs. Board 
of Liquidators 

State ex rel. Exchange Bank 
vs. Board of Liquidators ... 

State ex rel. Farrar vs. Gar- 


er- 


res 


State ex rel. Fix vs. F. J. H 
ron, Recorder of Mortgages. 

State ex rel. Forstall vs. Board 
of Liquidators 

State ex rel. Fuqua vs. Brame, 
Special Judge 

State ex rel. Henry vs. Mayor 


690 


816 


et als. of City of New Orleans 86: 


State ex rel. Hoey & O’Connor 
vs. Brown, Administrator of 
Accounts 

State ex rel. Hoey & O’Connor 
vs. Brown, Administrator of 
Accounts 

State ex rel. Hunter vs. Judges 
of the Ninth and Seventeenth 
Judicial Districts........ ze 

State ex rel. Jorda vs. Judge of 
the Fourth District Court... 

State ex rel. Juimel vs. John- 


State ex rel. Klein 
Pilsbury, 
Finance 

State ex rel. Kneeland vs. City 
of Shreveport 

State ex rel. Larieux vs. the 
Judge of the Fifth District 
Court 

State ex rel. Mercier vs. Judge 
of Superior District Court .. 

State ex rel. Smith, Ella, et al. 
vs. Judge Second District 


& Co. 
Administrator 


State ex rel. St. Martin vs. Police 
Jury Parish of St. Charles. . 

State ex rel. Vaughan vs. Rich- 
mond, Sheriff 


806 
223 


838 


146 


705 | 


xi 


PAGE, 


Succession of Bofenchen, C. L. 


Succession of Bougére, F 
Succession of Cloney, Jas..... 


; Suecession of Cochrane, H. D. 
| Succession of Cottingham, H. 


1 


| Succession Dowler, M. M 


Suceession of Guillory, J. R... 
Succession of Harris, J. M.... 
Succession cf Hardisty, Mrs. E. 
Be S004 68 86496466 698 OO HE OO 8 © 
Succession of Lacroix, F 
Sueeession of Macauley, Mar- 
geret, wife of, ete 
Suecession of Mare, C. E...... 
Succession of McCloskey, 
Succession of McCloskey, 
Succession of Menendez, 
Suecession of Planchet, C 
Succession of Romero, R 
Suecession of Tricl 


Succession of Grace, E. EK 
ry, 


1 
c.. ‘ e TNT Ss “g 4 
MUCECSSILOR ¢ White, J. G 
Succes AY 


sion of Womack, G. 


Tally, Mrs. vs. Heffner, Sheriff, 
et ‘ 


Todd vs. Gordy, Sheriff 


.Tupery vs. Edmondson 


Turner, Wilson & Co. vs. Me- 


Main Tere ne CL eee 
Union Wood Preserving Co. vs. 


Union Insurance C 
Benit 

Untereiner vs. Miller et al 

Van Wickle vs. Landry. 

Wallis vs. New Orleans and 
Carrollton Railroad Co 

Wamsley vs Hunter et al 

Webre vs. Wilton 

White vs. Gaines.........:... 

White vs. Givens 

Wilson vs. City of Shreveport. 

Workingmen’s Accommodation 
Bank vs. Converse ect al 


711 
378 
327 
232 


669 
437 
694 
495 
743 


289 
366 


oe 
Oc 


112 
237 
406 
408 
520 
493 
384 
702 


577 


583 
506 
508 
639 
O77 
aid 


498 
850 


298 


13 


297 


435 


350 


66 
628 
610 
769 
571 
673 


369 











LIST OF CASES NOT REPORTED. 


Abbeville, town of, vs. Labit, J. F. 

Adams, John I., & Co., vs. Nelson, J., et al. 

Adams, Mrs. M. T., vs. McVey, W. H., Sheriff, et al. 
Alling, Wm., vs. Lanier, B. H. 

Anderson, T. C., vs. Duson, C. C., Sheriff, et al. 
Armistead, J. H., vs. Lisso, J. 

Armstrong, Mrs. J. V., vs. Est. of Phillip, E. 

Atwood vs. Cushing. 

Bates & Co., L. M., vs. Loeb, H. 

Blaché, Mrs. A., vs. Sigur, Mrs. L. J., et al. 

Bordelon, G. V., vs. Blacaud, G. B., et al. 

Bostick & Seymour vs. Mendenhall & Kitchell. 

Boutté, C., Wife of, vs. Executor of Boutté, F. P., et al. 
Bridges, R. L., vs. N. O., J., & G. N. RB. R. 

Burnside, John, vs. Rotchford, Brown & Co. 

Byrne, G. W., vs. Hibernia Bank. 

Camors, J. B., & Co. vs. Losch, John J. 

Carey, R., & Co., et al. vs. Price, Hine & Tupper. 

Chaffe & Bell, Assigns, vs. Moore, D. R. 

Citizens’ Bank’vs. Ducros, F. A. 

Citizens’ Bank vs. Mills, W. R. 

Citizens’ Bank vs. Castillo, Widow A. 

Couteau, E., et al. vs. Warren & Atkinson. 

Crescent City Live-Stock Landing and Slaughter-House Company vs. 

Larrieux, John. 

DeGreck C., vs. Murphy & Gaines etval. 

DeHaven & Sons vs. Simon, A. 

De la Valina, J., vs. Fasnacht, 8. 
_De St. Romes, Mrs. W. J. C., vs. Her Creditors. 
Donnell, W. 8., vs. Brigham, J. H., Curator. 

Doyle, D. J., vs. Smith, M., and Husband. 

Dunn, A. M., Administrator, vs. Bird, T. J., Sheriff, et al. 
Edwards, D. & J. D., vs. Olmstead, L. J., et al. 
Edwards, D. & J. D., et al., vs. Fairbank & Gilman. 
Ehrenberg, Widow C. E., vs. Mr. and Mrs. Clarence et al. 
Flash, Lewis & Co. vs. Adler & Goldman. 

Gardiner, J., vs. Dezutter, S., et al. 

Grant, John, vs. G. C. Sebastian. 





xiv LIST OF CASES NOT REPORTED. 
Gregoire, D., vs. Judge Superior District Court. 
Grellet, P., vs. Doullut, P. 

Guilbeau, L., vs. Millard, E. M. 
Hammond, 8S. W., vs. Ross, Peter. 
Heath, Pippey & Lara vs. Herwig, E. F., et al. 
Henry, J. B., Sr., vs. Duvic,C., et al. 
Hibernia Bank vs. Watson, M. 
Homer College, President, et al. vs. Calhoun, J. C. 
Human, M., vs. Bladis, A. 
Hunter, R. A., vs. Blackman, W. F. 
Ivens, M., Jr. vs. Buckner, H. S. 
Johnson, B., vs. Popovich, M., et al. 
Johnson, Josephine, vs. Clark & Meader. 
Johnson, T. C., vs. Weinstock, A. 
Jones, C., vs. Henry, J. 
Jurey & Harris vs. Hord, Mrs. M. 
Klein & Co., John, vs. Herwig, E. F. 
Lay, 8. L., et al. vs. Wallace, C., et al. 
Lay Heirs vs. Sandidge, R. S., et al. 
Letchford, N. H., & Co., vs. M. Duplantis, 
Letten, Mrs. Barbara, vs. Widow F. Arno. 
Loan and Pledge Association, in the Matter of. 
Macias, Widow B., vs. Anfoux, O. 
Marchand, A., vs. Ogden, R. N. 
Marcotte, S., vs. Messirk, W. R., et al. 
Marbury, Wm., Jr., et al. and McLain, L. D., et al. vs. Pace, Jas. F. 
Martinez, F. P., vs. Leiber & Mumme. 
Martinez, F. P., vs. Estoup, J. 
~~ Marvins Safe Co. vs. Gauthreaux & Wright. 
Margin, A., vs. Favre, Mrs. N. 
Martin, D. B., vs. Foy, H. H. 
McCarstle, C., vs. Chaney, J. J. B., et al. 
McCormick, Mrs. E., vs. Sullivan, M. O. 
McGrath, J., vs. Houston, J. D. 
McLellan, J., vs. Germain, C. 
Mechanics’ Society, in the Matter of. 
Meyer, E., vs. Deffarge, G. 
Meyer, Weis & Co. vs. Trousdale, E. A., et al. 
‘Morgan City vs. Daly, Sophia. 
Monroe, J. G., vs. Mrs. A. Gourde. 
Montane vs. Saloy. 
Nalle & Cammack vs. Terrel, W. P. 
New Orleans City vs. Campbell, G. W. 
New Orleans City vs. Reaud, Victor. 


"fh 7D 7h TH 7H TH 7h TH Th RQ NM 


"hr Th 


"ra Th 


"r TT Thr 


—_rrTrTrn Tn Tr Tn Tn 


© 
= 


“_ rH 





LIST OF CASES NOT REPORTED. 


Ocean Dry Dock Co. vs. Stein, J. A., et al. 

O'Donnell, C. J., vs. Durbridge, W., et al. 

Ong, Thos., vs. Caubbuck, E. E., et al. 

Parker, L., vs. Shropshire & Andersan. 

Police Jury of the Parish of Jeffersoa vs. Labarre, F. J. 
Pinard, H. 'T., vs. Miss M. M. George. 

Powell, F. F., Administrator, vs. Garner, F. S. 
Pradel, B., Sr., vs. Pradel, B., Jr. 

Puzo, Pau!, vs. Fouchy, V. 

Ragan, J. C., vs. Falgout, L. F. 


Ran, J., et ai., vs. Lacoume, C., et al. 

Ransom, W. A., & Co. vs. Scheene & Bradley. 

Raymond, J., vs. Union National Bank et al. 

Redwitz, H., vs. Waggaman, E., Sheriff, et al. 

Richoux, A., vs. Mayer Bros. 

Sarat, A. vs. Fernandez, F. 

Schwartz, C., vs. Crescent City R. R. Co. 

Shofield, W. D., vs. Cane, M. D. C., et al. 

Segura, O., vs. Labit, J. T. 

Sharp, W., vs. Gassie, A. 

Semple, Reno & Cassilly vs. Thomas, A. , 

Societé de Bienfaisance, ete., vs. Morris, W. B., & Co., et al. 
Stoner, G. W., vs. Flournoy, A., Sheriff, et al. 

State vs. Adrien Aveque et al. 

State vs. Barnes, Samuel. 

State vs. Colbert, Jno. 

State vs. Fassman, H. 

State vs. Going, Edward. 

State vs. Harrison, Moses. 

State vs. Robinson, Jo. 

State vs. Remps, Wm., et al. 

State ex rel. B. Barth vs. Judge of the Superior District Court. 
State ex rel. J. R. Clay vs. Geo. B. Johnson, Auditor. 

State ex rel. C. Doriocourt vs. Judge Fourth District Court. 
State ex rel. H. C. Dibble vs. Judge Superior District Court. 
State ex rel. Miss Labarre vs. Judge Superior District Court. 
State ex rel. J. Larieux vs. Judge Superior District Court. 
State ex rel. J. Mather, Jr. vs. Board of Liquidators. 

State ex rel. T. M. McClellan vs. Judge Sixth District Court. 
State ex rel. W. B. Merchant vs. M. J. Thompson, State Engineer. 
State ex rel. New York Guarantee and Indemnity Company vs.’ Board 


of Liquidators. 


Succession of F. P. Boutté. 
Succession of D. C. Byerly. 





xvi _. LIST OF CASES NOT REPORTED. 








Succession of A. Constant. 

Succession of R. Crasto. 

Succession of J. A. Dichar, in the Matter of. 
Succession of M. M. Dowler. 

Succession of Philip Drumm. 

Succession of Charles M. Guilbeau. 

Succession L. F.'Generis. 

Succession of F. Lacroix. 

Succession of E. Marsoudet vs. Mrs. M. Clancy et al. 
Succession:of Mrs. M. O’Brien. 

Succession of J. C. Patrick. 

Succession of P. Pineaud vs. J. Fellon. 

Succession of Jean Salvant. 

Succession of Mrs. E. St. Armans. 

Succession of C. B. Thompson. 

Tauneret, E., vs. Merchants’ Mutual Insurance Company. 
Tarnoir, John, vs. Weaver, D., et al. 

Todd, J. M., Liquidator, et al. vs. Morse, R. D. 
Tremoulet, O., vs. Sigur, Mrs. L. J., et al. 

Union Insurance Company vs. Mrs. Delphine Benit. 
Van Benthuysen, N., vs. Wackerbath & Joseph. 
Voinche, A., vs. Voinche, A. A., Administrator. 
Walmsley, C. L., Administrator, vs. Walker, H. C., et al. 
Walmsley, W. E., vs. Robinson, G. W. 

Watson, F. V., vs. Bondurant, Mrs. E. F. 

Willis, J. W., vs. McVey, W. H., Sheriff, et al. 
Yarborough, G. W., Administrator, vs. Blanks, R. A. 





CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF LOUISIANA, 


NEW ORLEANS. 





JANUARY, 1877. 





JUDGES OF THE COURT: 


Hon. T. C. Manninea, Chief Justice. 
Hon. R. H. Marr, 7} 
Hon. A. DEBLANC, 
Hon. W. B. Spencer, 
Hon. W. B. Eaan, 


Associate Justices. 


- 


en 


No. 6487. 


CHARLES LAFITTE vS. MorGAN MorRGANS. 


The State tax referred to in the act of 1872, which act forbids the police jury of any 
parish from asseSsing and collecting any tax exceeding the one hundred per 
centum of said State tax, is merely the tax levied by the Legislature to pay the 
public debt and provide for the general expenses of the government. It does 
not include the levee, school, and other taxes levied for special purposes. 

Should the necessities of a parish demand the assessment of any larger tax, such 
tax must first be authorized by a vote of a majority of the voters of the parish. 
PPEAL from the Parish Court of the parish of St. Charles. Earhart, 

J. Breaux, Fenner & Hall, for plaintiff and appellant. N. St. Martin, 

District Attorney pro tempore and Parish Attorney, and James D. Au- 

gustin, for defendant. 

The opinion of the court was delivered by Mannie, C. J. 

The tax collector of the parish of St. Charles was proceeding to sell 
the property of the plaintiff to enforce the payment. of the parish tax 
for 1876, assessed upon plaintiff's property at the rate of fourteen and a 
half mills on the dollar, when plaintiff paid a portion thereof, viz.: the 
assessment of four mills on the dollar, equal to that levied for the 
general expenses of the State government and 4he school tax, and 
enjoined the collection of the residue pon various grounds, of which 
the first is that the police juries of the parishes are prohibited from 
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Lafitte vs. Morgans. 


rere awe a _ — $$ ——___—___—__—. 


levying a tax for any parish purpose which shall exceed one hundred 
per centum of the State tax for that year, and that the State tax was 
only four mills on the dollar. ; 

The law upon which the plaintiff relies to support that ground of 

injunction is the prohibition contained in the following section of the 
act of 1872: 
“Nor shall the police jury of any parish levy a tax for any parish 
purpose, except to pay indebtedness incurred prior to the passage of 
this act, during any year which shall exceed one hundred per centum 
of the State tax for that year, unless such excess, whether levied by 
village, city, or parochial authorities, shall first be sanctioned by a vote 
of a majority of the voters of said village, city, or parish, at an election 
held for that purpose.” Acts of 1872, p. 56. 

In the revenue act of the previous year, which was in force in 1876, 
and governed the assesment for that year, it is enacted that “an annual 
ad valorem tax of four mills on each dollar of the valuation for each 
year. of all the real and personal property in this State subject to taxa- 
tion shall be assessed, levied, and collected in current money for the 
purpose of supporting the government of the State, of paying the pub- 
lic debt, and of promoting the public interest.” Acts of 1871, p. 104. 

The defendant denied that the assessment of fourteen and a half mills 
on the dollar by the police jury was in contravention of that law, inas- 
much as that was the sum total of the State taxes for that year, and 
prayed a dissolution of the injunction with one hundred per centum 
upon the taxes enjoined as damages. The judgment was in his favor 
and in accordance with that prayer. 

The tax of four mills on the dollar is for the purpose of supporting 
the government of the State, of paying the public debt, and of promot- 
ing the public interest. Other taxes are imposed under authority of 
special laws for special purposes; e. g., one to protect the lands from 
overflow by the construction and repair of levees, another for the sup- 
port of the public schools, a third to pay the interest of the public debt, 
ete., and these can not be diverted from the purpose to which they have 
severally been consecrat:d. If the tax of four mills on the dollar is 
deemed sufficient to defray the expenses of the State government, it 
may reasonably be icferred tnat the General Assembly deemed a simi- 
lar tax adequate to the support of the parish government, and that the 
restriction imposed by the act of 1872 was intended to be measured by 
the rate of taxation authorized each year for the government of the 
State. 

An old and sound rule for the construction of statutes is that inquiry 
must be made of the mischief to be remedied, and thus ascertain the 
motive which impelled the Legislature to enact the new law. 
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Blackstone says: “The most universal and effectual way of discover- 
ing the true meaning of a law, when the words are dubious, is by con- 
sidering the reason and spirit of it, or the cause which moved the 
Legislature to enact it.” 1 vol., 61, Com. 

It is a part of the public history of the country that for several years 
immediately preceding the enactment of the statute we are considering 
the parochial authorities of many parishes had made lavish and wanton 
expenditures, and that practically their power to impose taxes was 
unlimited in their own opinion. It was exercised without restraint. The 
reports of this court exhibit to what extent this power was used and 
for what purposes. Manifestly that was the cause that moved the 
Legislature to enact this act restricting their power within specified 
limits. 

The defendant insists that all of the taxes levied by authority of the 
State, viz., the levee tax, school tax, interest tax, the tax for the support 
of the State government, etc., are but one tax. This theory is neces- 
sary to sustain his argument that the expression “State tax” used in 
the statute means all the State taxes, but the fact is otherwise. The 
tax of four mills on the dollar for the expenses of the State government 
is imposed by the act of 1871; that for the payment-of the interest on 
the public debt by an act of 1874, (Acts, p. 39) and that for the construc- 
tion of levees by a later act of same year. Idem, p. 95. 

The view we have taken of this meaning of the statute of 1872 is 
confirmed by other acts of the Legislature. In 1870 it was enacted that 
“neither police jurors nor other parish authorities shall make appro- 
priations or expenditures for the purpose of making or repairing public 
roads or bridges until provision for the payment of such appropriations 
or expenditures shall have been made by levying a special tax on all 
the real and personal property in the parish, and payment shall not be 
made out of any other fund.” Acts 1870, p. 47. 

So again: “The electors of a district, when legally assembled, shall 
have power to levy such tax, not exceeding three mills on the dollar, to 
purchase or lease a school-house, and to build a school-house, and for 
compensation of teachers.” Revised Statutes of 1870, section 1276. 

The analogy between the power exercised by the General Assembly in 
imposing taxes for State purposes and that conferred by it upon the 
police juries for parochial ;purposes is complete. While a tax is imposed 
by it for the support of the State government, and provision is made by 
special laws for special purposes, so in like manner it restricts the police 
juries to a tax for the support of parochial government of one hundred 
per centum upon the sum or rate it has imposed for the State govern- 
ment, and empowers those bodies to levy special taxes for defined pur- 
poses. Nor has the Legislature omitted to provide for other and special 
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contingencies. If an extraordinary emergency shall demand it, a higher 
rate of taxation is permitted to be levied if it “shall first be sanctioned 
by a vote of a majority of the voters at an election held for that pur- 
pose,” and the power to levy a tax to pay indebtedness incurred prior to 
the passage of the act of 1872 is specially excepted from prohibition as 

to the rate specified therein. : 

The opinion we have expressed upon the ground of injunction just 
examined renders unnecessary a discussion of or decision upon the other 
grounds urged by plaintiff. 

It is therefore ordered, adjudged, and decreed that the judgment of the © 
lower court be avoided and reversed, and that the injunction be perpetu- 
ated, and the plaintiff have and recover of the defendant the costs of 
both courts. : 

Rehearing refused. 


No. 6108. 
ADOLPHE Garpry vs. G. Lyons, SHERIFF, ET AL. 


Property which a debtor has conveyed to another by a simulated sale may be seized 
by a creditor, in whatever hands it may be found. Insuch case no preliminary 
revocatory action is necessary. 

The conversations, and admissions of one of the parties to an alleged fraud, or sim- 
ulation, are admissible in evidence, even though they have occurred out of the 
presence of the other parties. 

Where fraud or simulation is at issue, any act of one of the parties to it, bearing on 
the issue, is relevant. In such cases a large latitude in the admission of evi- 
dence is not merely permitted, but enjoined. 


A PPEAL from the Fifteenth Judicial District Court. Beattie,J. N. 
ii H. Rightor and E£. W. Blake, for plaintiff and appellant. Goode & 
Winder, for defendants. 
The opinion of the court was rendered by Manning, C. J. 
On THE Morion To Dismiss. 


The defendants and appellees move to dismiss this appeal on the 
grounds that there was no legal motion for an appeal made in the lower 
court, and no legal order of appeal granted. 

The minutes of the court show that the motion was made in open 
court, and the order entered in form. The motion to dismiss is therefore 


refused. 
ON THE MERITS. 
This is an injunction obtained by plaintiff restraining the sheriff of the 
parish of Terrebonne, and Lapéne & Ferré, judgment creditors of Theo- 


dule Duplantis, from selling certain sugar and molasses seized by the 
sheriff under a writ of fieri facias issued at the instance of those creditors. 
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The facts need. to be detailéd. On the sixteenth of 1 Fethianiey, 1870, 
Theodule Duplantis executed an act of mortgage to Lapéne & Ferré to 
secure two notes of $5847 35 and $3500, in which his wife makes the 
usual renunciation. The property mortgaged is a sugar plantation com- 
posed of six tracts of land originally, each one of which is specifically 
' described, with the engine, machinery, and buildings. 

On the twenty-seventh of January, 1873, Lapéne & Ferré instituted 
suit against Theodule Duplantis for $11,156 76, subject to a credit of 
$5774 32. This was on account, and it does not appear that either of the 
above notes was included in that suit. 

Nine days after the filing of that suit, viz.: on February fifth following, 
Theodule Duplantis leased to his brother Marcel! the six tracts of land 
described in the mortgage above recited, and sold him five other tracts. 
The lease was for three years, commencing with 1873, and the condition 
the payment of two thousand dollars per annum, for which notes were 
executed by Marcel. 

On the sixteenth of May of the same year judgment was rendered in 
favor of Theodule Duplantis’s wife against him‘for $2175, with interest 
from the above date, and recognizing a mortgage in her favor, menantier 
the community, etc. 

On the twenty-fourth of the same month Theodule Duplantis conveyed 
by notarial act to his wife the six tracts of land mortgaged to Lapéne & 
Ferré in 1870, and leased to Marcel three months before for $3289 68, the 
wife paying by acknowledging satisfaction of her judgment, and assuming 
the payment of a mortgage note of her husband to one Barilleaux for 
$1111 98. Marcel witnessed the act. 

On the twenty-ninth of November of the same year Lapéne & Ferré 
obtained judgment in their suit against Theodule Duplantis for $2908 78 
and interest. 

On the twenty-second of December following Marcel Duptaniie sublet 
to Adolphe Gaidry, the plaintiff, the property purchased by him from 
Theodule the previous February, and also the six tracts leased by him 
from his brother in the same act, which are the same tracts that his 
brother had sold to his wife in May, to which sale Marcel was a witness, 
This lease was for 1874 only, and the price was eight hundred dollars, to 
be paid early in the year. 

It was not until the first of December, 1874, that execution was issued 
by Lapéne & Ferré on their judgment, and four days thereafter Gaidry 
enjoined further proceedings, upon the ground that the property seized 
belonged to him, having been produced on the plantation of which he 
was lessee, and which was cultivated by him, and of which he was in 
possession at the time of seizure, both of plantation and produce. 

The defendants, Lapéne & Ferré, deny this, and aver that their debtor, 
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Theodule Duplantis, was in possession of the plantation that year, and 
had been for thirteen years continuously, and was also in possession of 
the produce seized; that the lease of the plaintiff from Marcel Duplantis, 
as well as that of Marcel from their debtor, was a “sham and a myth,” 
and the whole transattions of these parties were simulations contrived 
for the purpose of defeating the claims of the defendants against the 
owner of the plantation; that the crop of 1874 was made by that owner, 
Theodule Duplantis, and belonged to him, a portion of the advances 
necessary to make it having been furnished by Gaidry; that Theodule 
was insolvent or greatly embarrassed when the pretended lease was 
made by him to his brother, and was in no better condition when the 
brother sublet to Gaidry, and is insolvent now; and his condition was 
well known both to Marcel and Gaidry; that these leases had no real 
existence, but were simulated contrivances made by these three parties 
to obstruct defendants in the pursuit of one of them who was their debtor. 

Before entering upon an analysis of the evidence, it will be convenient 
to dispose of a point made by the plaintiff and insisted on by him with 
pertinacity, viz.: that the defendants can not attack the lease of Gaidry 
from Marcel Duplantis in this manner, but are obliged to resort to a direct 
action to annul it, much less can they seize property claimed under that 
lease as Gaidry’s to satisfy a judgment against another person, when 
the title to that property was unassailed at the time of seizure, and that 
the burden of proof rests upon the party charging simulation in that 
ease. In support of this position great reliance is placed upon the case 
of Pierce vs. Clark, 25 An. 111, wherein the following language is used: 
“Tt is the well-settled jurisprudence of this court that the title to prop- 
erty can not be attacked collaterally, and that where a judgment creditor 
seizes property as belonging to the judgment debtor, but the title to 
which stands in the name of another, he assumes the burden of showing 
simulation.” 

The doctrine is stated too broadly, and requires modification. The 
actio Pauliana of the Roman law, which is our revocatory action, is to 
set aside contracts which have a real existence, but which the law wilk 
not permit to impede the creditor in recovering his debt, and is quite dis- 
tinct from that of which the object is to have a simulated sale decreed 
such. A simulated transfer of property vests no right in the transferee, 
and is not subject to the rules of real contracts operating injuriously to 
creditors, who may proceed as if no such transfer had been made, and if 
enjoined may plead and show the simulation on the trial of the injune- 
tion. That is the doctrine enunciated in the earliest of our reports, and 
maintained by a long line of decisions. In one it is declared that “where 
the sale is purely simulated and fictitious, and when the party remains. 
in possession, the burden of proof is upon the party claiming title to 
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show that the sale is bona fide or real.” Haile vs. Brewster, 13 An. 155. 
It had already been held that “simulation gives neither possession nor 
title, and that no act of the parties to a simulated sale can be recognized 
as affecting the rights of creditors to the property of their debtor.” 
Cammack vs. Watson, 1 An. 132; Hobgood vs. Brown, 2 An. 323. Again 
it is said: “ The judgment creditor is not bound to resort to a revocatory 
action before seizing property which he believes to belong to his debtor, 
and to be held by a third person under a simulated sale.” Clark vs. 
Bank of Alabama, 3 An. 325. 

“Ttis the continued possession of the ate , acting as owner after the 
sale, which creates the presumption of simulation and imposes upon the 
vendee, as regards third persons, the burden of proving the validity of 
the sale.” Lindeman vs. Theobalds, 2 An. 912. 

“The chapter of the Civil Code regulating the revocatory action is not 
applicable to cases of simulation. In these latter the sheriff may seize 
notwithstanding the apparent transfer of the property by the defendant 
in execution.” Enswiler vs. Burnham, 6 An. 710. 

“A simulated title confers no right whatever. No action is necessary 
to annul it.” McMartens vs. Place, 8 An. 431. 

And in a recent case it was held that “real property in possession of 
a party under a recorded title translative of property can not be seized 
by a judgment creditor of the former owner unless it be shown that the 
sale was simulated.” Anderson vs. Hoy, 23 An. 175. 

Several bills of exception were taken by the plaintiff to the testimony. 
The first to the ruling of the court permitting Theodule Duplantis to 
testify as to the real ownership of the property seized, the objection being 
that he was estopped by his “declaration that it was Gaidry’s,” made in 
his application to bond it. The law of estoppel does not apply here. A 
man may vary or contradict his own testimony. That will impair or 
destroy his credibility, but it is competent to hear it. The second bill is 
to the ruling of the court permitting-the same party to testify as to the 
motives which induced him to lease his plantation to his brother, the 
objection being that such evidence was inadmissible until the lease was 
produced. The lease was introduced in evidence during the trial. It 
would have been more regular, however, to have laid the basis for the 
evidence by first offering the lease. The third bill was to the proof of 
declarations of Theodule Duplantis concerning the plaintiff testified to 
by Smith, on the ground that they were hearsay. The evidence was ad- 
missible. “Conversations or admissions of the parties implicated in the 
fraud or simulation may be offered by creditors, the objection to such 
evidence going to the effect or weight of it when the declarations are not 
made in the presence of the other party.” Davis vs. Steon, 15 An. 177. 

The defendants take a bill to the testimony of Surle, on the ground of 
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its irrelevancy. It was relevant as tending to show the action of Theo- 
dule, the owner, to his merchant during 1873, one of the years of the lease 
pretended to have been made to Marcel. “The whole tendency of mod- 
ern practice is to enlarge the admissibility of evidence, leaving the court 
to restrict its applicability.” “Kaiser vs. New Orleans, 17 An. 178. 

We have now to éollate the oral testimony. It will be abbreviated as 
much as consists with a proper presentation of its material features. 

The record reeks with fraud and perjury. .Two brothers combine to 
evade the payment of a debt acknowledged, or proved to be justly due. 
If the testimony of the one be true, that of the other is necessarily 
false. The forms of law are carefully observed, behind which they at- 
tempt to hide their guilty purpese. Solemn declarations in authentic 
acts, and judivial a lmissions upon the records’ of courts, throw a veil 
over the secret intention imbedded beneath this crust of formularies. 
The law rends this veil asunder with its rude and unsparing hand, and 
beneficently throws over society its protecting shield. Simulation is diffi- 
cult to be proved. They who practice it conceal their deviecs under 
the guise of acts which bear the stamp of authenticity, and have the 
outward appearance of fair dealing. The sinuous paths which they 
tread require to be illumined by the light of truth, poured upon it with 
merciless brilliancy. The law wisely permits great latitude in the appli- 


cation of the process by which this truth is to be eliminated. Conscience 
can be probed. The worst deformity thus exposed will revolt an indi- 
vidual observer, but society reaps the benefit of the detection in wrong- 
doing, and the law vindicates its mission. 
Theodule Duplantis swears that the lease of his plantation to his 
brother Marcel, in February, 1873, for three years, was a “ mere ar- 


’ 


rangement for convenience,” and the three rent notes of two thousand 
dollars each were returned by him to Marcel, he not receiving, or at any 
time expecting to receive, any money therefor; that he has lived on the 
place continuously since 1861 and lives there now, and has cultivated it 
all the while for his own account; that the supplies and advances for 
the plantation during 1873 were covered by a mortgage note of his de- 
livered to Surle, who furnished them; that when Marcel became appre- 
hensive that his own creditors would give them trouble, he sublet to 
the plaintiff for “1874, and gave as a reason for it that- Letchford had 
obtained judgment against him and might interfere with witness in the 
management of his affairs; that witness assented to this arrangement 
because it was his interest that such transfer should be made if there 
was a probability of Marcel’s creditors interfering, provided the trans- 
fer was made on the same conditions as his lease to Marcel; i. e., without 
consideration and for convenience only; that the plaintiff, Gaidry, knew 
all this; that Marcel feared Letchford would seize the mules, and he 
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therefore sold them to plaintiff, who paid Marcel four hundred and 
twenty-five dollars cash, and then Marcel handed back the money to 
plaintiff in witness’s presence, the intention being to simulate a sale only; 
that during 1874 he cultivated the plantation for himself, and the plain- 
tiff made him part of the -advances and others a part—Labat to the 
amount of $784 75 and LeBlanc $169—both of which sums were paid by 
witness with his own funds or produce; that he bought peas, corn, and 
fodder from nine persons whose names are mentioned by him and paid 
them himself, and also paid six named laborers; that part of the land 
worked that year, leased to Marcel and sublet to plaintiff, was held by 
witness under a lease from Mrs. Forest, and witness paid her the rent; 
that he paid the cooper, bought carts for the place, and paid for one 
and is to pay for the other, killed his own beeves for the laborers, and 
in all respects acted as owner, both of land and crop, which were his 
own; that he marked the sugar and molasses seized with plaintiff's 
initials, because he intended it should be shipped by him and the net 
proceeds applied to the payment of plaintiff's account against him 
for supplies; that this produce was in witness’s possession at the 
time of seizure; other barrels and hogsheads were marked with names 
of other persons for whom those were intended in like manner as those 
marked for plaintiff; some of the Gaidry marks were effaced, and the 
barrels, ete., were re-marked in Daspit’s name and others, and these 
changes were reported to plaintiff and approved by him. He denies 
that he engaged to serve as overseer for plaintiff, and explicitly con- 
fesses that his disclaimer. of ownership of the. produce, made in the ap- 
plication to bond it, was false. His plantation is now under seizure by 
Lapéne & Ferré to satisfy the mortgage of 1870. 

Labat confirms the statement relative to the supplies furnished by 
him to Theodule Duplantis and the paymen? of the account by the lat- 
ter, and LeBlanc does likewise. LeBlanc lives in the neighborhood, and 
had accounts against’ some of the laborers, which Theodule told him to 
transfer to his account, and he paid it; but this payment was made in 
part by drafts on plaintiff. Lecompte, Ozio, Hebert, and Forest all sold 
forage to Theodule that year and were paid by him. The last men- 
tioned knows that Theodule paid the rent money to Mrs. Forest, as 
narrated by him. Some of the laborers testify they were employed and 
paid by Thecdule. In June, 1874, Smith was at the latter’s residence 
on the plantation and was shown by him an account of the plaintiff's 
for supplies, and he complained of plaintiffs exorbitant charges 
for oats, flour, ete., and declared he would not submit to such prices, and 
would cut grass and cure it and thus save expenses for forage, and 
other witnesses say that he did as he then declared he would do. 

Marcel Duplantis swears, on the other hand, that his lease from his 
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brother and his sublease to plaintiff were genuine, and that the price 
of the latter was paid to him by plaintiff; that the purpose of the par- 
ties was to deposit the three rent notes of two thousand dollars each 
with Surle as collaterals for advances, but that it was not done, and 
himself made the advances; that the expenses of 1873 were seventy-five 
hundred dollars, of which Surle furnished twenty-five hundred dollars, 
and witness used his own money for the residue, and that he received 
twenty-eight hundred dollars, of which plaintiff paid him eight hun- 
dred dollars, and the balance was the proceeds of the sale of mules and 
carts. “Upon his soul and conscience,” he exclaims, * he is sure the 
sugar and molasses ought to belong to Gaidry” (plaintiff), and immedi- 
diately adds, “he may, perhaps, be deceived.” He swears that his 
brother Theodule engaged to serve as overseer to plaintiff as vehemently 
as the other swears to the contrary, and fixes the time of that engage- 
ment at May, 1874. He had transactions with plaintiff during that year 
amounting to $1300 or $1400, and on being asked why he did not pay this 
indebtedness in part with plaintiff's rent note answers, “ c’etait mon 
affaire ”—he has always thought plaintiff an honorable man, and never 
warned his brother Theodule to be on his guard against him. Then, 
being shown a letter, says it was written by himself. This letter is ad- 
dressed to his brother, and is dated the ninth of Jarfuary, 1874, two 
weeks after his lease to Gaidry. After informing him that he had writ- 
ten him two letters since yesterday the letter proceeds: “ Vient, comme 
je te dis, soit sure de toute arrangement, mais comme je vois tous se 
trouver postiche suivant ce que j’aurais 4 te dire. Tu as le temps, je 
pense; vient, et de li tu pouvais voir avec ce que je te dirais; ne te fie pas 
i Louis Surle, ni méme Adolphe dans rien. C’est pourquoi je t’<cris 
ainsi. Je pense que cela suffit pour que tu save 4 quoi t’en tenir. 
“Tout a toi, ° M. DUPLANTIS. 

“P.S. A. G. m’a dit, hier, qui fallait je lui trouve l’argent.” 

Then being questioned as to whom he referred by the initials A. G., he 
does not recollect. Questioned further as to whom he referred by the 
name Adolphe, he does not know. Then immediately after he says A. 
G. and Adolphe refer to the same person, but does not designate the 
person. 

Clay Duplantis, a nephew and empioyee of the plaintiff, testifies to an 
arrangement between Theodule Duplantis and the plaintiff, by which the 
former was to become the overseer of the latter at one hundred and fifty 
dollars per month till October of 1874, but on plaintiff during the con- 
versation objecting to the salary Theodule agreed to take his pay out of 
the profits after all expenses were paid. 

Justin Daspit, a brother-in-law o7 plaintiff, gives much the same 
testimony. 
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Surle advanced for the cultivation of the crop of 1873, to secure pay- 
ment of which Theodule deposited with him mortgage notes for six 
thousand dollars as collateral. 

Last we will epitomize the testimony of Gaidry, the plaintiff. He was 
in possession of the plantation from the moment of Marcel’s lease to 
him, and made the crop of 1874; the advances to make the crop were 
made by him; Theodule was his manager; paid Marcel eight hundred 
dollars, the consideration of his-lease, and two thousand dollars cash 
for mules and agricultural implements; don’t know how much his lessor 
was to pay for his lease from Theodule, nor how many hands worked on 
the place; didn’t know the crop was liable to seizure by Marcel’s lessor; 
sent all supplies and moneys from his store, twenty miles distant; there 
was no agreement with Theodule about salary, which was entirely left 
to witness; Theodule came to him to be employed as overseer about 
February, 1874. 

Groping through this mass of contradictions and prevarications we 
find certain salient facts established. Tleodule Duplantis was insolvent 
at the time of the lease from him to his brother Marcel, and the sub- 
sequent sublease to their cousin, Adolphe Gaidry, and the seizure of 
the produce by Lapéne & Ferré. The mortgage of 1870 to these last is 
unpaid, and his*plantation is now under seizure for its satisfaction. The 
judgment in his wife’s favor in May, 1874, could only have been ren- 
dered on proof of the derangement of his affairs. The suit of Lapéne 
& Ferré in January, 1873, was for the recovery of another debt in addi- 
tion to that secured by mortgage. Scarcely had the sheriff served the 
process in this suit upon Theodule Duplantis when he makes a lease: 
for three years to Marcel, for which no consideration was ever paid. 
This lease was a simulation, and was not intended by either of the par- 
ties to have a real existence, but was expressly designed to obstruct the 
creditors of the lessor in the prosecution of their claims. The custom-. 
ary suit of the wife followed in quick succession. Before the expiration 
of the first year Marcel needed the same protection from his own 
creditors, and his lease to the plaintiff had the same purpose as the 
other, and like it was a simulation. The continued possession of the 
debtor of the property, his management and control of it, his payment 
of many of the expenses incurred in its cultivation with his own funds, 
or the produce he raised, and the pledge of his mortgage notes as col- 
laterals to the merchant who supplied and advanced him for the crop. 
of 1873, and his purchase of some of the supplies from the plaintiff for 
that of 1874, and his complaints of the, prices charged are circum- 
stances that show the character of the arrangement, and its purpose. 
Undoubtedly the plaintiff furnished a considerable part of the supplies 
and advances for the crop of 1874. Were he before us prosecuting a 
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demand for their payment with a recorded privilege, he would doubt- 
less have established his right to a judgment in his capacity of furnisher 
of supplies. He has chosen a different course. Relying upon a simu- 
lated lease, he claims the produce as owner, and imagined that authentic 
acts, containing illegal and fraudulent combinations to defraud credit- 
ors, could not be torn to shreds by the sharp talons of the law, when it 
scents fraud and deceitful devices. 

The judge who tried the case evinces in an elaborate and well-con- 
sidered opinion his patient and careful examination of the whole evi- 
dence, and the law applicable to it. He has rightly interpreted the one, 
and has duly weighed the other. He had the witnesses before him, and 
saw the manner of giving their testimony. His judgment was that 
plaintiff's injunction be dissolved with twenty per centum upon the 
amount enjoined, as general damages, and three hundred dollars attor- 
ney’s fee as special damages, decreeing the produce seized to be the 
property of Theodule Duplantis, the judgment debtor, and subject to 
the execution of Lapéne & Ferré, the judgment creditor, and annulling 
the several leases, and declaring them to be simulations. 

The judgment is just. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court be and it is hereby affirmed with costs of both courts. 


On REHEARING. 


DeBuanc, J. Adolphe Gaidry prays for a rehearing of this case on 
the grounds: 

First—That, as his title springs from a recorded lease, it can be as- 
sailed only by a direct action. 

Second—The testimony of Surle and Daspit has a tendency to create a 
doubt as to the simulated character of the transaction between him and 
Duplantis, and that doubt should be construed in favor of honesty and 
fair dealing. 

Third-—-That with no degree of certainty has any fraudulent intent 
been traced to him in the matter of that lease. 

We have carefully re-examined this case and our decree; we have 
once more read and considered the evidence and the law, and our 
former opinion stands unremoved, unshaken. Of the grounds urged 
by plaintiff not one is supported by either evidence, law, equity, or the 
authorities on which he relies. 

The obvious distinction between a revocable and a simulated contract 
has been for upward of fifty years recognized in our jurisprudence, and 
applied by the tribunals of the State. To revoke a real contract, how- 
ever illegal it may be, one must proceed by a direct action; and why? 
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Because such a contract does exist, and can not be treated and set aside 
as an absolute nullity. That which has but the empty form and not 
the substance of a contract—that which never had any real and legal 
existence—is, and may be declared a nullity, either in a direct action or 
otherwise. H. D., p. 1031, No. 1. ; 

In this case, what is the salient fact? -Adolphe Gaidry willingly and 
knowingly became an accomplice—not in a mere act of preference in 
favor of a favorite creditor—but in a gross, unjustifiable, and ill-dis- 
guised fraud, in a bold and manifest simulation. The transparent veil 
thrown over it has been raised by their own hands, and we are told that 
in this instance, in this action, we are without authority to check its 
course, and to defeat its purpose. 

Our mission is .ot to excuse or encourage fraud, but to eradicate and 
discourage it, and little do we care that the act which conceals it bears 
the signature of a public officer, and that it was recorded. We would 
be guilty of a strange breach of our trust if we did not dare look be- 
hind the signature and the certificate of an officer, to detect and strike 
down a fraud and a simulation. 

Gaidry now appeals to us to mitigate what he calls his loss, by revers- 
ing that part of the decree of the lower court awarding damages against 
him, This we dre not inclined to do. As to him—to his claim for ad- 
vances—no fraud was necessary. He chose to coalesce with dishonest 
debtors, and to link his claim with dishonest pretensions, and he suffers 
by his own fault—his indisputable complicity. 

The rehearing is refused. 


No. 5335. 
Union Woop Preservinc Company vs. W. H. BELL. 


The Superior District Court has not jurisdiction of a case to which a corporation 
is a party, except when the corporation has been organized under aspecial act of 
the Legislature. 


4 PPEAL from the Superior District Court, parish of Orleans. Haw- 
t1. kins, J. George W. Christy, for plaintiffs and appellees. Lacey & 
Butler, for defendants. 

The opinion of the court was delivered by DEB.anc, J. 

This suit was filed in the Superior District Court for the parish of 
Orleans on the fourteenth of January, 1874, by fhe Union Wood Pre- 
serving Company against William H. Bell, to recover the first, second, 
and third installments alleged to be due by him on seventy-five shares 
of the capital stock of said company. 

The Union Wood Preserving Company wes dissolved after the institu- 
tion of this suit, and the commissioners appointed to liquidate its affairs 
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filed an appearance in said suit and adopted as theirs the prayer of the 
original petition. 

On the seventh of February, 1874, defendant answered to plaintiff's 
demand, and on the twenty-fourth of April filed an exception in which 
_ he contends that “the Superior District Court was without jurisdiction 
to hear and determine said cause, for the redson that the Union Wood 
Preserving Company has not been established by act of the General 
Assembly of the State of Louisiana.” 

The Superior District. Court is in reality but the continuation under 
another name of the Eighth District Court. Its jurisdiction before the 
repeal of its previous title was general as to certain cases, exclusive as 
to others. Under its new title its jurisdiction is limited and exclusive. 
It embraces, among other and specified cases, those “in which any cor- 
poration established by act of the General Assembly and domiciled in 
the parish of Orleans shall be a party.” 

The seventh section of the act changing the title of said court directs 
that “all suits and proceedings, and the records thereof, now depending 
in said Eighth District Court which are not by the provisions of this act 
transferred to the Superior District Court, are hereby transferred to the 
Fifth District Court for the parish of Orleans.” 

The jurisdiction of said court is clearly defined; the cases which it 
can hear and determine are specially mentioned; and as to all others it 
is entirely divested of jurisdiction. It was so divested not merely by 
the repeal of the law under which it exercised a general jurisdiction, 
but by the provisions in the aforesaid act, which direct: “the transfer 
to the Fifth District Court of suits and proceedings then pending in the 
Eighth District Court and which no longer appertained to its exclusive 
jurisdiction after it was called the Superior District Court.” 

The Union Wood Preserving Company was a corporation, but was ita 
corporation established by act of the General Assembly? It was not so 
established, but formed by notarial act under the law providing for the 
organization of certain corporations in the State of Louisiana, and de- 
fendant’s exception must prevail. 

There was no reason, it seems, to distinguish between a corporation 
formed by notarial act, and under the general law, and one established 
by a special act of the Legislature; but, howsoever unreasonable it may 
be, that distinction is,made ; for the statute not only mentions the cases 
transferred to and to be filed in said court, but expressly transfers and 
excludes all others from its jurisdiction. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court be and it is hereby annulled, avoided, and reversed, and 
plaintiff's action dismissed as in case of nonsuit at his costs in both 
courts. 
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No. 5018. 
J. B. Rerut vs. L. L. Martin, ADMINISTRATOR. 


In no ease can a widow, or the estate of a wife, be held for more than one-half of a 
community debt, and not even for that much unless the widow or her heirs have 
accepted the community. 

The written acknowledgment of a debt by an administrator will not bind the succes- 
sion if such debt does not really exist. 


PPEAL from the Parish Court, parish of Lafourche. Knobloch, J. 
IA. Louis Guion, for plaintiff and appellee. EF. W. Blake and L. S. 
Allain, for defendant. 

The opinion of the court was delivered by SpENcER, J. 

Plaintiff took a rule on defendant in the parish court of Lafourche, 
in which he alleges that on the seventh of December, 1872, he obtained 
in the district court of said parish a final judgment against said Martin 
personally for $1479 04. 

“That the said Louis Martin is the duly-qualified administrator of 
the succession of Scholastic Babin, his wife, whose succession was duly 
opened in said parish on or about the twenty-eighth of June, 1871, and 
as head of the community existing between him and his said wife he is 
responsible for the payment of the said claim, which is a claim existing 
against said community, and has been duly acknowledged by the said 
administrator as a just debt against the succession of his said wife; that 
said amount still remains unpaid, and that there is property of the suc- 
cession which should be sold to pay the same. Wherefore petitioner 
prays that the said Louis Martin, administrator, be cited to answer this 
demand within ten days; that after due delay the property of said suc- 
cession be sold to an amount sufficient to pay the sum due in principal, 
interest, and costs.” 

On this application the judge ordered that the administrator pay the 
amount claimed within ten days or show cause why the property of the 
succession should not be sold as prayed for. 

A citation issued, directed to Louis Martin, and was, with a copy of 
the rule, served on him personally on the twenty-seventh of February, 
1873. 

On the seventh of July, 1873, the parish court met in regular session. 
On the same day, without default, the rule was fixed for trial, tried, and 
judgment final rendered in favor of plaintiff, ordering “by reason of the 
law and evidence being in favor of plaintiff and against defendant in 
his capacity as administrator” that the property of the estate of Scho- 
lastic Babin be sold to satisfy and pay plaintiff's demand in principal, 
interest, and costs. 

If any evidence was introduced by plaintiff no note thereof was 
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taken in writing, but there is found in the record a copy of the plaintiff's 
_ judgment against Louis Martin, upon which he bases the present suit. 

On that judgment appears the following indorsement : 

“The within judgment is hereby recognized as a debt against the 
succession of Scholastic Babin, deceased wife of L. Martin. 

“ Thibodaux, February 20, 1873. 

“ (Signed) L. S. ALLAIN, 

“ Attorney for L. Martin, Administrator.” 

From the judgment decreeing the sale of the property of the estate 
of Babin the administrator prosecutes this appeal, and urges its rever- 
sal on the following grounds: 

That the debt was one personal to Martin and nowise connected with 
the community; that the judgment against the wife’s estate was ren- 
dered without citation; that the debt was not actionable for want of 
previous presentation to the administrator. C. P. 984. That there is 
no proof that the administrator accepted said judgment as a debt 
against his wife’s estate; that there was no judgment by default taken 
against the administrator, and no evidence was offered to sustain the 
judgment. 

Under the view the court takes of this case, it is not necessary to pass 
upon these objections. Taking the plaintiff's case as stated by his 
petition or rule, and supposing him to have proved all he alleges, the 
judgment appealed from can not be sustained. He alleges that the debt 
evidenced by the judgment against the husband was a debt of the 
community existing between him and his deceased wife Scholastic Babin; 
that the husband as administrator had recognized it as a debt of the 
wife’s estate, and that the property of her succession should be sold to 
pay it. 

We know no law that makes the wife’s estate liable for the whole of 
a community debt. She nor her estate is liable for any part of it, unless 
she or her heirs have accepted the community, and then only for one- 
half of it. Plaintiff does not allege or pretend that there has been 
such acceptance, either by herself, her heirs, or even by her adminis- 
trator, if her administrator had such power. He does not allege that 
the property sought to be sold is community. On the contrary, he 
alleges that it is the wife’s property and in the possession of her suc- 
cession, Under these allegations and admissions the order of the court 
directing the sale of the wife’s estate is clearly illegal, and the.acknowl- 
edgment of the claim as a debt of her estate, whether made by the 
administrator himself or his attorney, is equally illegal. An adminis- 
trator may acknowledge the existence of a debt, but his acknowledg- 
ment can not create one. This view renders it unnecessary to pass upon 
the power of an attorney-at-law, simply as such, to acknowledge a debt, 
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a power which, however, we do not think flows from his capacity as 
attorney-at-law, acting extra judicially. 

In these views we put the plaintiff's case in its strongest light by sup-— 
posing him to have proved what he alleges. But the record does not 
show that he proved one single allegation of his petition. His counsel 
says the court must presume that he proved what he alleges, since the ~ 
judgment recites that it was rendered “by reason of the law and evi- | 
dence.” It is a sufficient answer to this to say that in probate matters ° 
the law (C. P. 1042) requires the evidence to be reduced to writing. This 
court has repeatedly held that in probate matters the law imperatively 
requires that this note of evidence shall be made, and that its absence 
is of itself sufficient cause to remand this case. See 16 L. 200, Thomp- 
son vs. Benjamin, and same pages 202-3, Graham’s Heirs vs. Graham’s 
Administrator. : 

It is therefore ordered, adjudged, and decreed that the judgment ap- 
pealed from be avoided and reversed, and that this case be remanded 
to the lower court, to be proceeded with according to law, plaintiff and 
appellee paying the costs of appeal. 


No. 5338. 


J. M. Serra & Hiso vs. Horrman & Co. 


Under the bankrupt act the assignee of any bankrupt is authorized to becomea 
party to any suit pending in a State court either for or against the bankrupt, 
but he can not be compelled to become a party to such suit by any order of court. 

A party sued in a State court who has been adjudicated a bankrupt may ask for and 
obtain a stay of proceedings until his application for adischarge has been passed 
on. If he has obtained a final discharge he may plead it in bar of all claims from 
which such a discharge liberates him. If, however, he fails to plead his adjudica- ~ 
tion or discharge in the lower court, that court will adjudicate the case without 
regard to such facts. 

That clause in the bankrupt.act which provides that a creditor who has sued a bankke- 
rupt before his bankruptcy in a State court can only go on with his suit (if the - 
defendant pleads his adjudication or discharge) by permission of the bankrupt 
eourt, only applies to courts of original jurisdiction, in which pleasin bar may be 
filed. It does not apply to this court, whose jurisdiction of a case is not in any- 
wise affected by that clause. ; 

The assignee of a bankrupt can not intervene in a suit in which the bankrupt fs sued, 
and set up either the latter’s adjudication or discharge in bankruptcy as a ground 
for staying proceedings, or in bar of the action. That isa right personal to the 
bankrupt. 

A plea of adjudication or discharge in bankruptey can not be originally set up in 
this court. Such plea must be expressly made in the court below, e!se this court 
will refuse to take cognizance of them. 


PPEAL from the Fifth District Court, parish of Orleans. Cullom, J. 
‘1 Trial by jury. George L. Bright, for plaintiffs and appellees. Hud- 
sun & Fearn, for defendants. 
The opinion of the court was delivered by Marr, J. 
On the twentieth of June, 1874, Hoffman & Co., defendants in the court 
2 
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below, took a suspensive appeal from a final judgment rendered against 
them. The appeal was returnable on the first Monday of November. and 
the transcript was filed in this court on the fourth of September, 1874. 

On the twenty-ninth of March, 1876, pending this appeal, counsel for 
appellees, suggesting that appellants had been adjudged bankrupts 
since the appeal was taken, and: that W. E. Bertus had been appointed 
assignee, moved the court to order that the assignee be made a party, 
and that he be notified, and a copy of the motion and order was served 
on him. 

On the twenty-ninth of December, 1876, the appellants filed in this 
court a plea setting out their final discharge in bankruptcy, which ap- 
pears to have been granted on the ninth of March, 1876, and to re-date 
back to the fourteenth of October, 1874, as the date of the filing of their 
petition. The plea concludes with a prayer for leave to file it together 
with the certificate of discharge. 

-The assignee took no notice whatever of the order of the court that 
he be made a party, and, as his counsel, who were also the counsel for 
appellants in the court below and in this court, inform us in their 
printed brief, he “ has made no appearance in this court except by coun- 
sel on the hearing of the appeal, and he now asks that all further pro- 
ceedings in this court be perpetually stayed.” 

We do not find anything in the bankrupt act which requires the as- 
signee, or which authorizes any court to compel him, to become a party 
to a suit brought by or against the bankrupt. It is true that all the 
estate, real and personal, of the bankrupt is conveyed to the assignee, 
andthe legal title vests in him. Itis his duty to obtain possession of 
all the property and effects of the bankrupt not exempt by law, and to 
resort to such proceedings as may be requisite for that purpose; and 
this he is authorized to do by the express terms of the act as well as in 
virtue of the title conveyed to him as assignee. The assignee, however, 
must use his own discretion with respect to suits pending in which the 
bankrupt is a party. The language of section fourteen of the bankrupt 
aet (section 5047 of the Revised Statutes) is that he may prosecute and 
defend such suits in the same manner and with like effect as they might 
have been prosecuted or defended by the bankrupt. 

‘And so it is provided by section sixteen, Revised Statutes, section 
5047, that “if at the time of the commencement of proceedings in bank- 

- ruptcy an action is pending in the name of the debtor (the bankrupt) 
for the recovery of a debt or other thing which might or ought to pass 
to the assignee by the assignment, the assignee shall, if he requires it, 
be-admitted to prosecute the action in his own name, in a like manner and 
in the like effect as if it had been originally commenced by him.” 

It is no part of the business of the assignee to protect the bankrupt, 
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and it would not be proper for him to tax the estate with the costs and 
expense of a litigation from which no benefit could result to the estate. 

If a suit is pending against a bankrupt for the recovery of property, 
or in which some right or lien is claimed upon property which ought to 
pass to the assignee by the assignment, it would be his duty to inter- 
vene, if it should become necessary for him to do so in order to protect 
that property, as it would be his duty to intervene and prosecute a suit 
if it should become necessary for him to do so in order to recover any 
property or right of the bankrupt which ought to enter into and form 
part of the estate in bankruptcy. 

But where the assignee is satisfied that nothing is to be gained for the 
estate by defending or prosecuting such suit, his duty requires him to 
take no part in the litigation; and to leave it to be disposed of between 
the parties, without interference by him. 

What the law thus permits and enables the assignee to do, in the ex- 
ercise of a sound discretion, it nowhere commands him to do, and if he 
does not choose to become a party voluntarily to a suit pending in the 
name of the bankrupt, we do not think that any court in which such 
suit may be pending, has the power or authority to make him a party or 
to compel him to submit to its jurisdiction and control. 

The order of this court that the assignee be made a party did not, we 
think, have that effect. The service of a copy of that order gave him 
notice of the proceeding, however, and afforded him an opportunity to- 
exercise his discretion and choice either to become a party, or to 
refrain from doing so, as he might determine the interest of the estate 
required. 

There is a wide difference between the effect of the death, and the 
effect of the bankruptcy of a party to a suit. Death puts an end to all 
judicial proceedings in the name of the deceased; and no steps can be 
taken until his proper legal representative is made a party in his stead. 
Bankruptcy vests in the assignee the right to prosecute the suits in 
which the bankrupt is the actor, where the thing sued for might or ought 
to pass to the assignee by the assignment, and the defendant in such 
suit may protect himself against further prosecution by the bankrupt, 
by proper pleading and proof of the adjudication and assignment. But 
this is not because the bankrupt is civiliter mortuus. Nothing in the 
law gives any such effect to the bankruptcy. It is simply because the 
property, rights, and credits of the bankrupt have passed from him 
and are vested in the assignee; and the bankrupt has no right to recover 
that which does not belong to him, just as the case would be with any 
other person whose right and title in and to the thing sued for have 
been divested pendente lite. 

Where the bankrupt is defendant in the suit, his capacity to stand in 
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judgment is in no manner impaired. The adjudication arms him with 
the means of protection, and gives him the right to demand that the 
proceeding against him be stayed, and that he be allowed a reasonable 
time to obtain his discharge. When he obtains the discharge he may 
plead and exhibit it as a full and complete bar to the suit, so that no 
judgment can be rendered against him if the debt be not one of those 
excepted by law from its operation. 

Suppose, however, the defendant does not choose to demand a stay 
of proceedings; or, having obtained a discharge, that he neglects to 
plead it; certainly the court in which the suit is pending will not take 
cognizance of the proceedings in bankruptcy not brought to its notice 
by proper pleading, nor undertake to give the defendant the benefit of 
a stay or of a bar which he does not choose to avail himself of. A court 
having once acquired jurisdiction of the parties and of the cause, must 
proceed to determine the issues between them in the regular perform- 
ance of its judicial duty, and an adjudication or a discharge in bank- 
ruptcy not pleaded, can have no more effect on the judicial action of the 
court than a payment, or release, or any other bar not brought within 
the judicial cognizance of the court by the defendant. 

The counsel for appellants seem to think that a court in which a suit 
is pending against a bankrupt must have leave of the court in bank- 
ruptcy in order to proceed in the cause, and they cite a portion of sec- 
tion twenty-one of the bankrupt act, (Revised Statutes, section 5106,) 
which is as follows: “If the amount due the creditor is in dispute, the 
suit, by leave of the court in bankruptcy, may proceed to judgment for 
the purpose of ascertaining the amount due, which amount may be 
proved in bankruptcy; but execution shall be stayed.” 

It is obvious from the mere reading of this section that it is applica- 
ble to courts of original jurisdiction alone; to courts in which pleas in: 
bar can be received and passed upon; to courts which enforce their 
judgments by execution; and the counsel err in applying it to an appel- 
late tribunal which reviews the judgments of inferior courts only upon 
the certified transcript of the record and proceedings in such courts, 
which has no power to receive and pass upon pleas and defenses not 
set up in the inferior court, and which does not attempt to enforce its 
decrees by execution. 

The State courts do not exercise their powers by leave of the bank- 
rupt court. They depend for their authority and jurisdiction on the or- 
ganic and statute laws of the State. Where a suit is pending in a State 
court, and the defendant, having been adjudicated a bankrupt, demands 
a stay of proceedings to enable him to obtain and plead his discharge, 
the plaintiff may apply to the bankrupt court for leave to prosecute his 
suit to judgment in order to fix the amount due him which is in dispute; 
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but if he should attempt to enforce that judgment by executicn, he 
might be stopped by the injunction of the bankrupt court. 

The bankrupt court does not attempt to enjoin the State court; nor 
does it pretend to give the State court permission to exercise its func- 
tions. The State courts stay proceedings because they are required to 
do so by the paramount law, and they receive and give effect to the dis- 
charge as a complete bar for the same reason. The bankrupt court 
may deal with and control the plaintiff; in a proper case it would grant 
him leave to prosecute his suit to judgment, and in a proper case it 
would forbid him to enforce that judgment by execution, or otherwise 
than against the estate in bankruptcy. Where the plaintiff obtains 
leave of the bankrupt court to proceed, the State court may go on and 
render judgment, because the law authorizes it to do so, and it is to be 
presumed that the State court would, in obedience to the same law, 
stay or refuse to allow execution on the judgment thus obtained, or 
quash it if issued inadvertently. 

In Eyster vs. Gaff, 91 U.S. (1 Otto) 521, a suit was brought to fore- 
close a mortgage, and the decree was rendered on the first of July, 
1870. On the ninth of May, 1870,the mortgagor, defendant in the suit to 
foreclose, filed his petition, and on the eleventh ‘of May he was adjudi- 
cated a bankrupt, and on the fourth of June, nearly a month before the 
decree of foreclosure, the assignee was appointed. 

The assignee did not choose to become a party to the suit to foreclose, 
and the property mortgaged was sold under the decree. 

A tenant of the bankrupt was in possession, and he claimed the right 
to retain possession on the ground that the proceedings in the suit to 
foreclose, subsequent to the adjudigation in bankruptcy, were void. 
The purchaser brought suit to eject him,.and obtained judgment, which 
was affirmed by the appellate court, and the case was taken by writ of 
error to the Supreme Court of the United States. Justice Miller, deliv- 
ering the opinion of the court, at the October term, 1875, said; 

“Tt is a mistake to suppose that the bankrupt law avoids, of its own 
force, all judicial proceedings in the State or other courts the instant 
one of the parties is adjudged a bankrupt. There is nothing in the act 
which sanctions such a proposition. 

“The court in the case before us had acquired jurisdiction of the par- 
ties and of the subject matter of the suit. It was competent to admin- 
ister full justice, and was proceeding according to the law which governed 
such a suit to do so. It could not take judicial notice of the proceedings 
in bankruptcy in another court, however seriously they might have 
affected the rights of parties to the suit already pending. 

“Tt was the duty of the court to proceed to a decree as between the 
parties before it, until, by some proper pleadings in the case, it was 
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informed of the changed relations of any of the parties to the subject- 
matter of the suit. Having such jurisdiction and performing its duty 
as the case stood in that court, we are at a loss to see how its decree 
can be treated as void. It is almost certain that if, at any stage of the 
proceedings before sale or final confirmation, the assignee had inter- 
vened, he would have been heard to assert any right which he had or 
set up any defense to the suit. The mere filing in the court of a certifi- 
cate of his appointment as assignee, with no plea or motion to be made 
a party or to take part in the case, deserved no attention and received 
none. Inthe absence of any appearance by the assignee the validity 
of the decree can only be impeached on the principle that the adjudica- 
tion of bankruptcy divested the other court of all jurisdiction whatever 
in the foreclosure suit. The opinion seems to have been quite preva- 
lent in many quarters at one time that the moment a man is declared a 
bankrupt the district court which has so adjudged draws to itself by 
that act not only all control of the bankrupt’s property and credits, but 
that no one can litigate with the assignee contested rights in any other 
courts, except in so far as the circuit courts have concurrent jurisdic- 
tion, and that other courts can proceed no further in suits of which they 
had at that time full cognizance; and it was a prevalent practice to 
‘bring any person who contested with the assignee any matter growing 
out of disputed rights of property or of contracts into the bankrupt 
court by the service of a rule to show cause, and to dispose of their 
rights ina summary way. This court has steadily set its face against 
this view. 

“The debtor of a bankrupt, or the man who contests the right to real 
or personal property with him, loses none of his rights by the bank- 
ruptey of his adversary. 

. “The same courts remain open to him in such contests, and the 
statute has not divested those courts of jurisdiction in such actions. If 
it has for certain classes of actions conferred a jurisdiction for the benefit 
of the assignee on the circuit and district courts of the United States, 
it is concurrent with and does not divest that of the State courts.” 

_The same learned judge, in Bracken vs. Johnston, in the Circuit Court 
for the district of Iowa, at the October term, 1876, reported in the Cen- 
tral Law Journal of the fifth of January, 1877, decided that the pro- 
ceedings in bankruptcy did not oust the State courts of their jurisdiction. 
It was the case of an attachment levied within four months of the 
commencement of the proceedings in bankruptcy. “The court may go 
on,” says Justice {Miller, “and render judgment and may execute it, if 
property subject to execution can be found, but the lien of the at- 
tachment is at un end, and the assignee is entitled to the property or the 
proceeds.” 





NEW ORLEANS, JANUARY, 1877. 23 


Serra e Hijo vs. Hoffman & Co. 


In Claflin vs. Houseman, decided in the Supreme Court of the United 
States at the October term, 1876—Chicago Legal News, twenty-third of 
December, 1876—Justice Bradley, the organ of the court, repeats the 
language used by Justice Miller in Eyster vs. Gaff, to the effect that the 
jurisdiction of the State courts is not divested by the proceedings in 
bankruptcy; and reaffirms that doctrine. 

The simple fact that the bankrupt law enables the assignee to prosé- 
cute and defend suits pending in the name of the bankrupt, in the same 
manner and with like effect as the bankrupt might have done, or as if 
originally commenced by the assignee, is a sufficient manifestation of 
the legislative understanding, intention, and will, that the jurisdiction of 
the State courts should not be divested by the bankruptcy. 

We do not think the assignee has any right in this case to interfere in 
the litigation between the appellants and the appellees, since he has 
appeared only through counsel at the hearing for the single purpose of 
asking that the proceedings be perpetually stayed. 

Where the assignee intervenes at a proper time to defend a suit 
pending -against the bankrupt, he has no right to demand a stay of 
proceedings; nor can he plead the final discharge in bar. Where no 
property of the bankrupt is to be affected by the proceedings, the only 
object of prosecuting the suit to judgment is to ascertain the amount of 
the debt, which may afterward be proved in bankruptcy. Besides, by 
the very terms of the law, the application for a stay of proceedings is 
to be made by the bankrupt himselt, (section 21, Revised Statutes, sec. 
5106) and the discharge is granted to the bankrupt for his personal 
benefit, protection, and relief. Sections 32, 34, Revised Statutes, sections 
5114, 5119. 

We proceed therefore to inquire what effect is to be given to the plea 
and discharge filed in this court by the bankrupts, so far as they are 
personally concerned, leaving the assignee entirely out of view. 

By the constitution of Louisiana, article 74, this court has appellate 
jurisdiction only, except that it may grant certain writs, habeas corpus, 
mandamus, prohibition, etc., in aid and as incidents of its appellate 
jurisdiction. In the exercise of this jurisdiction it reviews the judg- 
ments and proceedings of inferior courts, “in so far as it shall have 
knowledge of the matters argued and contested below.” C. P., article 
895. And this knowledge it can have only by reference to the transcript 
of the record and proceedings in the court below, brought up by the 
appeal. C. P. article 896. 

In general, parties are not allowed to plead in this court other matters 
than those which were before the inferior court. There are, however, 
certain peremptory exceptions which may be pleaded in this court, 
although they have not been pleaded in the court below, such as 
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prescription and ves adjudicata; but even these exceptions can be pleaded 

‘in this court only where the proof in support of them appears on the face 
of the proceedings in the lower court by the mere examination of the 
record. C. P. 902. 

In Zollicoffer vs. Buggs, 3 Rob. 237, res adjudicata was pleaded in this 
court, and the proof was the decision of this court rendered at the pre- 
ceding term. The court refused to admit the plea, because the proof did 
-hot appear on the face of the proceedings in the lower court and was not 

‘in the record of appeal. See also Carpenter vs. Bently, 12 Rob. 540. 

‘ In the New Orleans Gas-light Company vs. Hudson, 5 Rob. 487, the 
court, refusing to consider new matter, said: “This court is called upon 
to review the decisions of inferior courts on the facts and pleadings as 
they were presented to them, and will not listen to pleas not made to 
them.” 

Something may have occurred since the judgment appealed from was 
rendered which would satisfy or discharge it, but this would not make 
the judgment erroneous or enable this court to reverse or to avoid it, and 

‘if this court should undertake to receive a plea not made iu the court 
below, and to hear proof in support of it not appearing on the face of 
the record, it would simply be usurping and exercising original jurisdic- 
‘tion in violation of the organic law. 

In the exercise of its appellate jurisdiction this court is and must be 
ignorant of anything. that may have occurred in relation to the parties 
or the cause, beyond that which appears in the proceedings of the lower 
court, except for the purpose of making necessary parties in case of 
death, ete., and we can no more admit this plea, or give effect to the dis- 
charge in bankruptcy than if it were a plea of judgment supported by a 
receipt and acquittance, or any other new matter not appealing on the 
face of the record. | 

When this court “ once has acquired jurisdiction of an appeal, whether 
by transmission of the record, or by that of the citation served on the 
appellee, it can not in any case permit the appellant to withdraw his 

appeal without the consent of the appellee, and the cause shall take 
its course, whether the appellant make default or not.” C. P. art. 901. 

If we should reverse the judgment of the court below we would afford 
the appellants the relief which it is their right to demand. If they should 
‘make default, or refuse to prosecute their appeal, that would not dis- 
pense this court with the performance of its duty, “and the cause shall 
take its course.” If we should affirm the judgment appealed from, our 
‘decree would give it no additional force or effect; nor have we the 
power, unless the court below has the power, to deprive the appellants 
of any of the benefits of the discharge in bankruptcy. 

We have given very much more time and attention to this branch of 
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the case than we should have considered necessary but for the decisions 
in Fox vs. Weed, 21 An. 58, and Viosca vs. Weed, 23 An. 218, in the first 
of which Weed was appellee and in the second he was appellant. He was 
permitted to plead his discharge in bankruptcy granted on his petition 
filed after the appeals had been returned into this court; and upon the 
exhibition of the certificate the appeals were dismissed. These decisions 
were undoubtedly in accordance with the opinion generally prevailing at 
the time they were rendered, that.the jurisdiction of the State courts was 
divested by the proceedings in bankruptcy. In the language of Justice 
Miller “there is nothing in the bankrupt act which sanctions such a 
proposition,” and the a Court of the United States “has steadily 
set its face against this view.’ 

There seems to be no legal obstacle to the final disposition of the cause, 
and we proceed to consider it on the merits. 

Hoffman & Co., of New Orleans, shipped to Serra é Hijo, of Barcelona, 
four hundred bales of cotton, against which they drew for £6630, at sixty 
days sight, payable at London. The invoice and bill of lading reached 
Barcelona before the arrival of the cotton, and the bill of exchange was 
accepted on the sixth of May, 1872. Serra é Eijo, by letter of the thir- 
teenth of May, which Hoffman & Co. received on the thirty-first of May, 
advised Hoffman & Co. of the acceptance of the bill and of its equivalent 
in dollars, valeur au6 Mai, $32,557 71.6. In a note at the foot of this let- 
ter the particulars are given showing how this amount is arrived at, and 
we consider the expression valeur au 6 Mai as informing Hoffman & Co. 
that, in order to meet the bill at maturity in London, Serra é Hijo had 
expended a sum of money which was equivalent to $32,557 71.6 cash.on 
the sixth of May. 


The cotton was sold at different dates from the twenty-sixth of August 
to the twenty-ninth of November, and on the eleventh of Decenfber a 
detailed account was made out showing a balance against Hoffman & Co. 
of 21945 29.1, which was forwarded by Serra é Hijo, with a letter of same 
date, and received by Hoffman & Co. on the eighth of January, 1873. 

Two days after, on the tenth of January, Hoffman & Co. acknowledged 


receipt of this account and letter, and say: 

“Votre compte de vente & nos 400 balles ex Castilla a é ote trouvée pi r- 
faitement correcte, et la petite solde $1945 29.1 en votre faveur a été 
portée a votre credit. A Voccasion d’une nouvelle affaire avec votre hon- 
orable maison nous allons deduire le montant de nos tirages.” 

Serra é Hijo were not satisfied with the mode of settlement proposed, 
and they drew .on Hoffman & Co. for the balance due, to the order of 
Avendano Brothers. 

Hoffman & Co. did not pay this draft, and on the seventh of May they 
wrote Serra é Hijo asking for indulgence. In that letter they say: 
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“Comme vous ne devez pas avoir besoin absolument de cet argent, nous 
ne doutons que vous nous obligerez en attendant un moment plus 
propice.” 

In an interview with Avendano, Hoffman & Co. said they had in writing 
acknowledged this debt, and they would be glad to pay it in another 
purchase and shipment of four hundred bales of cotton. This last inter- 
view was probably about the twentieth of June, and this suit was brought 
on the thirtieth of June, 1873, to recover the balance, $1945 29 in gold, 
with five per cent interest from the twenty-sixth of November, 1872. 

In their answer Hoffman & Co. complain that Serra é Hijo charged 
interest from the sixth of May, the date of acceptance, on the $32,- 
557 71.6, equivalent of the bill for £6630, whereas they should have 
charged interest from the maturity of the bill. 

As the acceptors, Serra é Hijo, lived at Barcelona, and the bill was 
payable at London, they were compelled to remit the necessary amount 
to London. Obviously they must have done this by purchasing exchange 
on London, and it is manifest that they charged interest from the sixth 
of May because, whatever it cost them to place the required amount in 
London, they reduced it to cash on the sixth of May. This is fully ex- 
plained by Avendano in his testimony, and is sufficiently shown by the 
letter of thirteenth May; and Hoffman & Co. must have understood the 
transaction perfectly when, on the thirty-first of May, they received that 
letter. a 

In the account of the eleventh of December special reference is made 
to this letter of the thirteenth of May, and all that relates to the bill on 
London is set down in the account with such prominence that one could 
hardly glance over it without seeing precisely what it cost,to pay the 
bill, and that interest was charged on that amount from the sixth of 
May: 

Hoffman & Co. also plead that they had not looked into the account 
when, on the tenth of January, they acknowledged it to be perfectly 
correct, and informed Serra é Hijo that the balance shown by that ac- 
count had been carried to their credit. It was proven that the account 
was handed by Hoffman & Co. to their clerk, whose duty it was to exam- 
ine it, and he reported it correct, and the letter of the tenth of January 
was written by one of the members of the firm after this. 

Such a plea comes with bad grace from merchants whose daily busi- 
ness it is to deal with accounts. It was the work of afew minutes to run 
over this account. It contains full particulars, and occupies one side only 
of a half-sheet of account paper, and it is plain and easily understood. 
It is possible, hardly probable, that a merchant would have an account 
of the characte: of this in his possession for two days without having 
the curiosity, and finding the time to examine it, but it would be most 
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extraordinary if he should carry the balance shown by that account to 
the credit of his correspondent, and so advise him, without having first 
ascertained and verified its correctness. It is not possible to account. . 
for the repeated acknowledgments by Hoffman & Co. of the correctness 
of this account upon any other hypothesis than that it does show truly 
the balance due by them to Serra é Hijo. 

Appellants also complain and plead that Serra é Hijo should have sold 
the cotton at or before the maturity of the bill; and if they had done so,as. 
duty required, the result would have been a balance in favor of Hoffman 
& Co, of at least two thousand dollars, which amount they claim in re- 
convention, 

It is worthy of remark that the first complaint or objection of Hoffman 
& Co. to this account is made in their answer to the suit, filed on the 
third of November, 1873. There is no proof of negligence on the part of 
Serra é Hijo; and it must be presumed, in the absence of proof to the 
contrary, that having advanced so heavily on this cotton Serra é Hijo 
desired to obtain the highest price possible, and that they used their best 
judgment and discretion for that purpose. 

We do not think it necessary to go more minutely into the evidence, 
the substance of which we have already stated. It suffices to say that 
the letters of Hoffman & Co. of the tenth of January and seventh of May, 
their acknowledgment to Avendano of the indebtedness in May and June, 
their evident desire to continue commercial relations with Serra é Hijo, 
and their direct proposition to purchase and ship another lot of four 
hundred bales cotton, are absolutely irreconcilable with the idea that 
they had any just cause of complaint, or reasonable objection to the 
account, 

The verdict of the jury and the judgment of the court below are. 
strictly in accordance with the law and the evidence, but this is not a 
case for damages as prayed for by appellees. 

The judgment appealed from is therefore affirmed with costs. 
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No. 3656. 
J. W. GarrisH vs. W. B. Hyman. 


When the mortgage act has the necessary revenue stamps, the notes identified with 
the act need not be stampef. . 

A mere reference in any public act to acertain plan, or record, for the sake of cer- 
tainty, does not make it a part of the act, and hence a certified copy of the act is 
complete without such plan, or record. 

The possession of a negotiable note, indorsed in blank, and secured by a mortgage 
given in favor of any future holder of the note, will authorize the holder of the 

* note to take out executory process. 

It is not necessary for a judge to give a statement of reasons, in an order of seizure 
and sale. 

PPEAL from the Second Judicial District Court, parish of Jefferson. 
Pardee, J. N. Commandeur, for plaintiff and appellee. W. B. Hyman, 
for defendant. 

The opinion of the court was delivered by Eaay, J. 

This appeal is from an order of seizure and sale. 

The first ground of error assigned is that the order was granted on 
non-authentic and insufficient evidence, and that no mortgage or privi- 
lege is shown in favor of any one. 

The record contains an authentic act of sale with mortgage reserva- 
tion, and two promissory notes regularly paraphed and identified with 
the act which secures their payment. The evidence was both authentic 
and sufficient. 

The second error assigned is the want of revenue stamps upon either 
act of sale and mortgage, or notes, and which are therefore alleged to 
be null and should not have been received in evidence. 

It is uanecessary for this court to consider whether any such effect 
would follow, even if the facts were as stated, as the copy of the act of 
mortgage in the record claims that the revenue stamps were affixed to 
the original act. This is all the law required; where the mortgage was 
stamped the notes were not required to be stamped. 

The third ground of error assigned is that the copy of the act shows 
on its face that it is not a true and full copy, and that it was not certified 
by one authorized in law to do so. 

The copy was certified by Andrew Hero, notary public and custodian 
of notarial records for the city of New Orleans and parish of Orleans. 
He was the proper officer to give and certify the copy and certificate, 
and he does certify that the copy presented to the judge a quo and upon 
which he acted is “a true and correct copy of the original act.” The 
objection that it was not a true and full copy as shown by its face we 
presume was based upon the absence of a sketch of property conveyed 
in the act, which is therein said to be “annexed in the margin for refer- 
ence,” and “marked” by the notary “to identify it.” This sketch was 
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not made a part of the act by being thus referred to and marked, any 
more than was another lithographic plan said in the act to be deposited 
in the office of De Armas, notary public, which is also referred to: Such 
reference in acts, public and private, is very frequent, and while con- 
tributing to certainty of description, by no means makes the act, or plan 
or record, referred to, a part of the act. We think then the third ground 
of error was not well taken. 


The fourth assignment is the absence of authentic evidence of any 
right in plaintiff as claimed; excess in the amount to satisfy which 
the sale was ordered; and the granting of “executory process,” when 
not prayed for. 


The right of the plaintiff is shown by the fact that he appears as the 
owner and holder of two promissory notes found in the record, payable 
to the order of appellant and by him indorsed, and so recited in the act 
of mortgage, which is in favor of the vendor and immediate mortgagee 
or “any future holder” of the notes. That this is sufficient authentic 
evidence to authorize “any holder” to sue out executory process is too 
well settled to be now controverted. As to the other two grounds in 
this, the fourth assignment, we find nothing in the record to sustain 
them. The order is granted for the amount of the notes with eight per 
cent interest from the date stipulated in them, with only the addition of 
three dollars and ninety-five cents, cost of protest, and four dollars, cost 
of copy of act of sale and mortgage, which were properly allowed, but 
if not, would come under the rule “de minimis,” and as to the other 
ground, the petition expressly prays for “executory process.” 


The fifth and only remaining ground of error assigned is that the 
judge adduced no reason for granting executory process, and therefore 
failed to comply with the constitution of the State in his order, which is 
a judgment. 

The record discloses that the petition, notes, and authentic copy of 
the act of sale and mortgage, importing confession of judgment, were 
presented to the district judge, whose order appears to have been writ- 
ten upon the petition, at the foot of which it is found in the record in 
these words, “let executory process issue herein as prayed for and ac- 
cording to law,” and is sealed and signed by the judge. While it might 
be the better practice to refer to the petition and accompanying evidence 
in the order, the form used by the district judge is, we believe, the usual 
one; and is to be interpreted by the law requiring the produciion of au- 
thentic evidence before granting an order of seizure and sale. We are, 
however, not disposed to regard a statement of reasons in the order itself 
as sacramental in regard to this class of orders, which for some pur- 
poses and to a certain extent have the effect of judgments, 
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As the appellant may have supposed that there was error to his preju- 
dice, although we see none, we are not disposed to allow damages for a 
frivolbus appeal, as prayed for by the appellee. 

- It is therefore ordered, adjudged, and decreed that the order of seiz- 
ure and sale in this case be sustained and affirmed, and that appellant 
pay costs. 


No. 5339. 
GEoRGE L. GETTWERTH AND WIFE vs. TEUTONIA INSURANCE COMPANY. 


In the organization of juries, it is not necessary that the sheriff should furnish a list 
of all persons liable to jury duty, and put them in the jury box every December. 
The box must be exhausted before being refilled. 

Where a policy of insurance stipulates for payment of losses sixty days after adjust- 
ment, and the assurers make reasonable efforts to effect an adjustment, they will 
not be liable for interest from the expiration of the sixty days, but only from 
judicial demand. 

PPEAL from the Fifth District Court, parish of Orleans. Cullom, J. 
Jury trial. Braughn, Buck & Dinkelspeil, for plaintiffs and appellee. 

Hudson & Fearn, and B. R. Forman, for defendants. 

The opinion of the court was delivered by Spencer, J. 

The plaintiffs bring this suit to recover of the defendant the amount 
of a fire policy of insurance for two thousand dollars, to wit: “on stock 
consisting of wines, liquors, confectionery, on soda-water stand and store 
fixtures, fifteen hundred dollars; on furniture belonging to saloon five 
hundred dollars, contained in the two-story frame slated house on 
south-east corner of Canal and Liberty streets.” 

It seems that on the morning of first of August, 1872, about five 
o'clock, an adjoining building took fire, which communicated to the 
establishment of plaintiffs above described. The establishment con- 
sisted of two rooms fronting on Canal street, and one in rear, on the 
ground floor, and four rooms and a cabinet on the upper floor. The 
two rear rooms on the second floor and the cabinet were used in con- 
nection with the establishment below as private dining rooms, ete. On 
the lower floor the corner room was used as a confectionery, and the 
other Canal-street room as a bar-room, and the third room in rear of 
‘the two as a saloon, with tables, sideboard, mirrors, curtains, ete. 

The answer of the defendant admits the execution of the policy, and 
generally denies plaintiffs’ allegation. It specially alleges that plaintiffs’ 
estimate of loss is grossly exaggerated, and that they have sworn 
falsel;; to said loss, with the view and design of defrauding defendant, 
and have thereby forfeited all claim under said policy. 

The case was tried by jury. The defendant challenged the array of 
jurors for the reason that the law required of the sheriff of the parish 
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of Orleans, “in the month of December, to furnish a list of all persons 
liable to jury duty residing within the limits of the parish of Orleans.” 
Revised Statutes, sec. 2144. 

“ Whenever a jury is to be drawn, it shall be the duty of the sheriff 
to draw from the jury box the names of the persons, and continue so to 
draw for each successive jury, until all the names in said box have been 
drawn out, and no person shall be required to serve a second time upon 
the jury until all the names have been drawn from the box, and when- 
ever the box shall be emptied the sheriff shall return all the names upon 
the jury list into the jury box to commence a new drawing.” Ibid, sec. 
2146. 

Paragraph 2125 declares the qualifications of a juror “to be a duly 
qualified voter.” Defendant contends- that under these provisions it 
was the duty of the sheriff, every December, to furnish a list of all per- 
sons liable to jury duty, and put them in the box anew, regardless of 
whether the box had been exhausted or not. That as the box had not 
been filled since 1870, and many persons had become of age, or been 
naturalized, and therefore liable to jury duty since then, the array was 
illegal. We think that both the text of the law and its reason repel 
this view of the case. It would be impracticable to carry it out. It 
would necessitate an annual census or registration of the voters of the 
parish of Orleans. The court properly overruled the challenge. As 
stated, the case was tried before a jury, who found $1500 for plaintiff, 
with legal interest from first October, 1872. The record is very volumi- 
nous. The testimony occupies about four hundred and fifty pages of 
the transcript. We have examined it with as much care as we could 
give it. It all relates to the questions as to the extent of the fire in the 
building, the quantity and quality of stock, fixtures, and furniture, and 
their value, in the house at the time of the fire, and the extent of the 
damage and loss caused by it. It is impracticable to enter into details 
of the evidence in this opinion. There is between the testimony of 
plaintiffs’ witnesses and those of. defendant irreconcilable contradic- 
tions. But there are some salient and principal points which seem to 
us to be established. 

First—The insurance company before accepting the risk for two thou- 
sand dollars sent its inspector to look at the premises and notice the 
stock to be insured. The testimony shows that this inspector expressed 
himself entirely willing to take a risk of two thousand dollars on the 
property, and some of the witnesses say he suggested making the 
policy for a larger amount, say three thousand dollars. However this 
may be, he must have reported to his company favorably on the risk 
for two thousand dollars. 

Second—The evidence satisfies us that the plaintiffs’ stock, fixtures, 
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and furniture did not diminish between the date of the policy and that 
of the fire. The evidence of numerous witnesses, who had apparently 
good opportunities of knowing, shows that plaintiffs conducted a pros- 
perous business in their line, with daily receipts ranging from forty to 
one hundred dollars per day, which must of necessity have required a 
considerable stock. 

Third—There is no pretense that any part of the property insured 
had been fraudulently removed, or that plaintiffs were guilty of any 
complicity in starting the fire. 

Fourth—We are also satisfied that the fire did not reach either the 
confectionery room or the bar-room, and that whatever damage was 
done to their contents was from water and breakage. In the saloon 
and in the upstairs dining rooms there seems to have been considerable 
damage done. 

Fifth—Plaintiffs offer in evidence and swear to a list and the value 
of their stock, fixtures, and furniture, and fix the value thereof at 
$2775 77. We incline to the opinion that the values are fixed too high. 
We think under the evidence it is safer to fix it at $2000, the amount 
which the defendant insured it for. True, many of defendant’s witnesses. 
fix it much lower, but it does not come with good grace from the com- 
pany to expect this court, amid the conflicting evidence in this case, to 
put it at less, especially as it was paid its premiums at that value. 
Besides, we think the weight of evidence will justify that amount. 

Sixth—We are also satisfied that the value of the property saved was. 
fully one-half of that insured, and should be deducted from the amount 
of the policy. This would leave the amount due the plaintiffs by the 
company one thousand dollars. 

It is proper to state that the plaintiffs carried on their business exclu- 
sively on the cash plan, and kept no kind of books. Under these 
circumstances it would be unreasonable to require or expect that exact- 
“ness of ‘proof which more extensive establishments can usually give. 
We think they have rendered it reasonably certain that their property 
insured was worth two thousand dollars, and that their loss was as 
much as one thousand. 

The policy provides that the loss shall be paid within sixty days after 
adjustment. The jury gave interest from first of October, sixty days 
after the loss. We think this is erroneous, both under the terms of the 
policy, and in equity. The company seems to have used reasonable 
efforts to arrive at an adjustment, but the plaintiffs demanded the 
whole amount of their policy, which the company did not owe. We 
think interest in this case can be allowed only from judicial demand. 

In conclusion, we do not think the plaintiffs have overestimated their 
goods with intent to defraud the defendant. In cases of this kind it 
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would require most cogent and manifest evidence of such an intent, to 
induce the court to apply such a rule. ; 

We think the charge of the judge a quo to the jury was substantially 
correct, and that defendant suffered no prejudice therefrom. 

It is therefore ordered, adjudged, and decreed by the court that the 
judgment appealed from be avoided and reversed; and it is now ordered, 
adjudged, and decreed that the plaintiffs, Mrs. Dina Hulsmann and her 
husband, George L. Gettwerth, do have and recover of the Teutonia 
Insurance Company of New Orleans the sum of one thousand dollars, 
with legal interest from judicial demand, and that plaintiffs pay costs of 
appeal, and defendant those of the lower court. 


No. 6439. 
SvcccESSION OF MARGARET McAtLry, WIFE OF JOHN A. O’Brien. 


A transposition of the words of a will in «: 1+. to make the devise conform to some 
supposed intent of the testator will not b> allowed when the words, just as they 
stand, have a manifest meaning and express a clear and intelligible idea. Such 
transposition is only permissible when the language of a will is senseless or con- 
tradictorv. 

An administrator can not avail of any defect ina legal proceeding caused by hjs 
fault. 

PPEAL from the Second District Court, parish of Orleans. Tissot, J. 

ii James Timony, T. W. Collens, A. Robert, and W. B. Lancaster, for 

appellants. Hornor & Benedict, J. L. Tissot, and Hays & New, for 

appellees. 

The opinion of the court was delivered by Mannriva, C. J. 

On the twenty-third of November, 1874, Margaret McAuley, w fe of 
John A. O’Brien, made her olographic will in form as follows: 

NEw Or.LEANs, November 23, 1874. 

“T, Margaret O’Brien, of the city of New Orleans, and State of Louisi- 
ana, being of sound mind leave this my last will and testament. 

“T name my husband executor of my last will. All my debts must be 
paid oui of estate. Rent for store my husband must not be held respon- 
sible as he has signed notes for same for me. All bills for goods bought 
by me a note of Washington Smith of New York, for the sum of four hun- 
dred dollars said is mine but is signed by my husband John A. O’Brien. 
All my funeral expenses, I desire to be buried as plain as possible a plain 
stone to mark my last resting place. The sum of three thousand dol- 
lars to be paid to my husband with 8 per cent interest, from 16 August 
1872. All my furniture is his. All my jewelry that is a diamond set 
breast-pin earrings and bracelets a diamond ring, my wedding ring I de- 
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sire to be buried with. My diamond watch and chain j leave to my 
sister Frances Dowling. 

“After all my funeral expenses are paid Dr. bill and all sundries ex- 
penses are paid if there is any money left I wish it seftled on my sister 
Frances Dowling children for their use and benefit. If I should leave a 
ehild all this will to be null as all I have belongs by right to my child, 
either male or female. I want my child put under the care of Sister 
Chantreral as I know she will take good care of it my husband to pay 
her out of the revenues of my estate. 

“MARGARET O’BRIEN.” 

The writing covers the first and part of the second page of the paper. 
"The signature made at that time is at the bottom of the second page, 
-leaving a spac? of several lines between it and the concluding words of 
the will. In Jauuary, 1875, the testatrix was delivered of a child, which 
survived its birth but ash rt time. On the nineteenth of August, 1875, 
after the death of her clild, the testatrix affixed her signature to the 
writing of the previous November immediately under the last line and 
added the following words between that signature and the first signature, 
at 07 near the bottom of the page: 

“New Or.eEans, August 19, 1875. 

‘“*1{ 4 and my husband should die during my trip from home, after all 
my debts are paid whatever I die possessed I leave to St. Mary’s Orphan 
Boys’ Asylum less six hundred doilars MARGARET O’BRIEN. . 
for my mother. MARGARET O’BRIEN. 

“ ADELINE SHELSTONE.” 

‘’ On the day following that on which this was written Mrs. O’Brien left 
New Orleans with her husband on a journey of business or,pleasure 
for New York, and she died there on the twelfth of September. Her 
husband returned immediately, and on the eighteenth of that month 
presented the will or wills of his deceased wife for probate and qualified 
as executor. - ' 

On the fourth of October of the same year, the mother and sisters of 
the deceased, who are her heirs-at-law, instituted an action to annul 
the probate and set aside the wills upon the grounds that the first writ- 
ing, which they call the first will, was revoked by the birth of a child 
posterior to its date, and the second falls because the event upon the 
happening of which the institution of the universal legatee was made 
to depend has not happened and can not now happen; i. e., the death, of 
both husband and wife during their trip north. 

The executor answers by a general denial. The St. Mary’s Orphan 
Boys’ Asylum pleads the general issue and specially avers that the two 
‘instruments constitute but one will, and that both comply with the re- 
quisites of an olographie will, and that the dispositions made are “in 
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conformity to law and can be easily executed, being intelligible and com- 
prehensible in its extent and designs,” and last, that the document was 
signed and dated by the deceased subseqaent to the birth and death of 
her child. 

Much stress has been laid in the arguments, both oral and written, on 
the fact that the two writings are of different dates, were written with 
two shades of ink, the signature first spoken of being of the same shade 
as the body of the writing of November, 1874, and the others of the 
same shade as the body of what is termed by some the second will and 
by others the codicil. The different shades of ink are worthy of obser- 
vation only because they assist us in ascertaining the circumstances 
under which the two writings were made. We find no difficulty in the 
different dates. Villeneuve says: 

“Un testament fait en un seul context mais signé et daté plusieurs fois 
de dates différentes ne constitue pas autant de testaments qu’ il y a de 
parties séparément dateés et signées. En conséquence, l’acte portant 

‘révocation et tous testaments antérieurs, sauf un seul indiqué comme 
ayant la derniére date du testament divis¢e en plusieurs parties ne porte 
aucune atteinte aux parties de ce testament qui ont une date différente.” 
Digest 1850, tome 4, 139, No. 210. And further on: “jugé, de meme, que 
bien que la date primitive d’un testament olographe en rapporte la con- 
fection antérieure a la date de l’acte révocatoire, le testateur a pu cepen- 
dant donner & son testament par une surcharge approuvée une nouvelle 
date postérieure a celle de l’acte révocatoire, et soustraire ainsi son tes- 
tament aux effets de la révocation.” Idem, p. 4, No. 240. See Journal 
du Palais, 1847, 1, 49, 51. 

More pertinent than these teachings of Villeneuve is the observation of 
Dallas: “ Un testament olographe portant deux dates différentes, l’une 
au commencement et l’autre a la fin, ne peut étre annullé sous prétexte 
qu’il y a incertitude de la date. On doit supposer que le testateur a pris 
plusieurs jours a faire son testament.” Vol. v. 632. 

We consider the writings before us as one will. The testatrix knew at 
the time of the first signature that she bore in her bosom a child whose 
birth would annul her testament. The child was born less than two 
months from the date of the instrument, and she writes “if I should 
leave a child, all this will to be null.” After the death of the child, and 
when about to make her will in view of a projected trip north, she men- 
tally reverts to her former disposition of her property, draws the paper 
containing it from its place of deposit, and signs it anew immediately 
after its concluding words. Manifestly this was intended by her as a 
republication of that writing as a part of her will. The death of the 
child had destroyed the vitality of the will as then written. The re- 
publication revivified it. The testatrix then added another clause 
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providing a disposition of her property upon a contingency expressed 


therein, and signed the whole instrument, and dated it, and this last. 


date is the date of the will. 
We have now to consider the effect of this last clause. 


The counsel for the defendants, in a brief which has been very service-- 


able to us, have argued with equal ingenuity and subtlety that the 
language used by the testatrix does not express her meaning. Undoubt- 
edly a fundamental rule in the interpretation of wills is that. the inten- 
tion of the testator must be ascertained, and when ascertained, effect 
given to it; and in order to ascertain the intention courts look outside 
and behind the ipsissima verba of the instrument, and resort to the 
evidence of circumstances when the literal meaning leads to absurd or 
impossible consequences. This is when the words are ambiguous or 
contradictory, or the meaning latent. Pothier in his fourth rule for the 
interpretation of testaments teaches that the law prefers the sense which 
saves from intestacy, and that reference may be had to surrounding cir-- 
cumstances to ascertain the sense; and in his eighteenth rule, that “a will 
should be interpreted by means of surrounding circumstances.” Traité 
des Testaments, chap. vii. These rules are embodied in our Civil Code 
in articles 1705, 1706, 1708, new numbers 1712, 1713, 1715. 

The circumstances surrounding the confection of these two writings 
are developed in the evidence, and have already been adverted to. In 
November, 1874, she made her will, giving specific instructions concern- 
ing certain debts, and explaining other matters which might not have 
been understood without that explanation, and appointing her husband 
executor. She either intended to add something later, or she thought, 
as many illiterate persons do, that she must sign at the bottom of the 
page, and accordingly her signature in the same shade of ink is found 
there. That will was intended to provide a disposition of her property 
in case her death should precede the birth of her child. In August, 1875, 
when she knew that the will already written was null, since the event 
which caused its invalidation had occurred meanwhile, and being about 
to commence a journey—troubled, too, by a presentiment that she would 
never return—and perceiving that the paper contained what she wished, 
so far as it went, but apprehensive that the addition of another clause 
with a new date might not sufficiently evince her desire to continue the 
dispositions contained in it in force, she signs it again, and writes the 
clause relative to the asylum. 

We are not embarrassed, as are the counsel for the asylum, by the 
seeming inconsistency of naming her husband executor in the first part 
of her will and providing for the contingency of his death in the conclud- 
ing part. The thought present to her mind evidently was to provide for 


the two contingencies of her own death, her husband surviving, and the: 
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death of both of them. In the writing of November, 1874, she also con- 
templates the survival of her child, and directs that it be placed under 
the care of a particular person, and in that of August, 1875, when her 
child was dead, she provides what shall be done if her husband and her- 


self shall both die during their trip. 


The counsel for the asylum, pursuant to their theory that the intention 
of the testatrix has not been accurately expressed, propose a new read- 
ing of the last clause of the will, effected by a transposition of words, 
thus: 

THE TEXT. THE INTENTION. 

If Tand my husband should die If I should die during my and my 
during my trip from home after all | jasband’s wip from home after all 
my debts are paid whatever I die my debts are paid whatever I die 
possessed I leave to St. Mary’s Or- | possessed I leave to St. Mary’s Or- 
phan Boys’ Asylum less six hun- | phan Boys’ Asylum, less six hun- 
dred dollars for my mother. | dred dollars for my mother, 


A transposition of words is sometimes permitted. Jasman says: “It 
is quite clear that where a clause or expression, otherwise useless and 
contradictory, can be rendered consistent with the context by being 
transposed, the courts are warranted in making that transposition.” 
Treatise on Wills, 1 vol.,437. The nineteenth of his general rules of con- 
struction reads: “That words and limitations may be transposed, sup- 
plied, or rejected, where warranted by the immediate context or the 
general scheme of the will, but not merely on a conjectural hypothesis 
of the testator’s intention, however reasonable, in: opposition to the 
plain and obvious sense of the language of the instrument.” Idem, 2 
vol., 744. And Lord Ellenborough, “in a case where,” as he said, “the 
testator had thrown together a heap of words, the sense and meaning of 
which he did not clearly apprehend,” ruled that when “the words taken 
in the order in which they stood did not convey any meaning, the estab- 
lished rules of construction clearly authorized the transposition.” Wolfe 
vs. Alleock, 1 B. and Ald. 137. 

The transposition is then permissible when the words used by a tes- 
tator do not convey any meaning, or where the expression is senseless 
or contradictory, or when such transposition is warranted by the context 
and like cases; but a conjectural hypothesis is not permitted in opposi- 
tion to the plain and obvious sense of the language. This court enunci- 
ated the same doctrine in Theall’s case, where it was said: “In the con- 
struction and interpretation of wills the intention of the testator must 
be sought in the words he has used in the will, and not aliunde. Con- 
structions and interpretations of wills are not to be resorted to for the 
discovery of the testator’s intention when he has used none but plain, 
unequivocal expressions.” 7 La. 226. 
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The words used by the testatrix in the will now before us are intelligi- 
ble in the order in which they stand: “If I and my husband should die 
during my trip from home.” The objection to the new collocation pro- 
posed by the counsel for the asylum is that it is not our province to make- 
a will for the deceased, but to interpret and give effect to the one she 
made, If she chose to make her institution of the asylum as her uni- 
versal legatee contingent upon the death of her husband and herself, it 
is not for us-to say that she meant otherwise, or that it would have been 
more reasonable and proper to have made that contingency her own 
death only. 

Lord Coke said that “ wills and the construction of them do more per-- 
plex a man than any other learning.” This perplexity may often be- 
diminished by avoiding a strained construction of words which have an. 
obvious import. Guided by that rule in this case, we are of opinion that 
the legacy to the asylum or its institution as universal legatee lapses by 
the non-happening of the event on which it was made to depend. 

One other question remains. A sale of perishable property, the goods. 
in the millinery store of deceased; and of the unexpired lease of the. 
store, was made under order of the court. The asylum seeks to annul 
that sale, but as we have decided that it is without interest in the 
succession, its prayer to annul can not be heard. The executor and 
husband was the purchaser of most of the stock and of the lease, which 
latter brought at public auction a bonus of $3525. The succession, of 
which he is the executor, is benefited by the sale. As purchaser, he 
has not made a good bargain, and wishes to be delivered from fulfilling 
it. If there are defects in the judicial proceedings which terminated in 
the sales, it was the fault of the executor or his agents. He can not 
take advantage of his own wrong. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court be and it is hereby affirmed with costs. 


No. 5336, 
NICHOLAS BURKE Vs. » AMES WALZ ET AL. 


W Gere, sh a c1a.m ior damages, Oasea ona wrongful deprivation, or obstruction of 
some mentai or morai gratification, or personal convenience, the plaintiff makes 
yate that nis interest involved in the controversy amounts to more than five 
axznared aoilars, it will suffice to give this court jurisdiction. 

Wnoever acquires the ownership of a lot of ground, whether by preseription or by 
any other form of acquisition, thereby acquires the right of way, and every other 
servitude incident to the property. 

The property of an extinct religious corporation vests in the former individual 
members thereof, who may validly sell the same, in accordance with the customs 
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they may have tacitly, or expressly adopted; provided such customs do not con- 
flict with the laws of the State. 

Where a lot in a cemetery is sold, with reference to a certain plan, on which plan 
appears a certain avenue, leading up to, or close beside the lot, affording a con- 
venient highway to and from it, that avenue becomes a servitude in favor of the 
lot, and can not be legally obstructed. 

A servitude may be shown by parol evidence. 

When a church congregation, who own the soil of a cemetery, have for a great many 
years entrusted the administration of the cemetery, and the sale of its lo.s to the 
priests of their church, they clothe the priests with power to create servitudes 
on the soil of the cemetery, which will be binding on the congregation, and on 
all third persons. ; 

The purehaser of a cemetery lot, whether he acquire an absolute or qualified prop- 
erty therein, is entitled to the equitable remedy of injunction, to protect him in 
the full enjoyment of the lot. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. James Timony and E, Bermudez, for plaintiff and appellant. 
Semmes & Mott and T. Gilmore, for defendants. 

The opinion of the court on the original hearing was delivered by 
Mora@an, J., and on the rehearing by Eaan, J. 

In December, 1857, the plaintiff purchased a lot of ground in the St. 
Patrick’s cemetery. The lot is the No. 18, in block Neo. 8. 

He avers that he has caused to be erected on this lot a costly tomb. 
That he has enjoyed the servitudes belonging to the lot since his pur- 
chase thereof. He avers that James Wall and others are attempting to 
destroy the conveniences of his tomb by interring the dead and erecting 
tombs and monuments on one of the avenues leading thereto, thus de- 
stroying his use of the avenue, which is dedicated to public use. 

He says that the acts of the defendants have caused him damages in 
the sum of one thousand dollars, for which he prays judgment. He also 
prays for an injunction prohibiting them from erecting tombs or menu- 
ments on the avenue named in his petition, 

The defendants deny generally the allegations in the petition, and they 
specially deny that the plaintiff has any right or title to the property 
described, or the privileges, appurtenances, or right of way as described 
and set forth in his petition. 

We do not think the defendants can question the plaintiff's title, or 
that itis questionabie. He holds under a regular conveyance from a 
person who, we think, was authorized to sell, and his possession has 
been undisputed and undisturbed from the date of purchase (1857) until 
the acts now complained of. 

Plaintiff purchased his property according to a plan which was shown 
him at the time. According to that plan the cemetery was divided into 
blocks, intersected by avenues. The lot he purchased is situated at the 
corner of St. Anthony and St. Dominick avenues. There are two en- 
trances to the cemetery—one on Bayou road, the other on Canal street. 
His lot is very much nearer the Canal-street entrance than it is the 
Bayou-road entrance. 
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Entering the cemetery from Canal street, the route to his lot was 
down St. John’s avenue one block to St. Anthony’s avenue, and up St. 
Anthony’s avenue the depth of a block, some twenty-five or thirty feet, to 
St. Dominick’s avenue. Now, the obstructions complained of by the 
plaintiff are being erected on St. Anthony’s avenue, between St. John’s 
and St. Dominick’s. If allowed to be completed, they will stop up the 
way to his lot by St. Anthony’s avenue, and force him to go down one 
side of another block and up on the other, thus more than doubling the 
distance which he now has to make. 

It is evident to our minds that the avenues in the cemetery were, 
when the plan thereof was made and the plaintiff’s lot was purchased, 
dedicated to the use of those who purchased lots therein, and that no 
obstructions can be put upon them which would render that use either 
impossible or imperfect. If the owners of the cemetery can block up 
one avenue, they can block up another, and so on from avenue to avenue 
until all the tombs therein will be inaccessible. The rights of the own- 
ers of lots purchased when the right of way existed can not be thus 
destroyed. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be avoided, annulled, and reversed, that the injunction 
herein issued be reinstated and made perpetual, and that the defend- 
ants pay the costs in both courts. 

Wyty, J. I dissent, and will file my reasons hereafter. 


On REHEARING. 


This case is before us on a rehearing after a judgment against the 
plaintiff and appellant in the court below and in his.favor in this court. 
Plaintiff claims the ownership and possession for many years of lot No. 
18 in block No. 8 in St. Patrick’s cemetery of the city of New Orleans, the 
lot being situated at the corner of St. Anthony’s and Dominick’s avenues. 
He alleges that soon after his purchase on the twenty-second of Decem- 
ber, 1857, he erected thereon an elegant and costly tomb at the expense 
of about thirty-five hundred dollars; that he paid for the lot ninety- 
nine dollars; that he selected this a corner lot for its convenience and 
conspicuousness, and that he has enjoyed undisputed possession of said 
lot and all the servitudes thereunto belonging since 1857. He alleges 
that within a few days prior to the institution of suit the defendants 
have endeavored to destroy the convenience and conspicuousness of his 
tomb by erecting tombs and monuments in St. Anthony’s avenue, thus 
obstructing petitioner’s access to his tomb and destroying its conspicu- 
ousness, and also impeding the right which petitioner has in common 
with so many others to the use of these avenues, which have been de- 
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voted to public use ever since the formation of the cemetery. He al- 
leges damage to the amount of one thousand dollars by the illegal 
acts of the defendants, and fears that others, encouraged by their ex- 
ample, will bury dead and erect tombs in the said avenue and others 
until access to his tomb becomes impossible for the purpose either of 
depositing the dead or paying the usual rites of cherished affection, and 
prays that defendants be perpetually enjoined from proceeding further in 
erecting tombs or monuments in St. Anthony’s avenue, in St. Patrick’s 
cemetery, and that they each be ordered to restore said avenue to its 
former condition. 

To this petition the defendants answer by denying generally all its 
allegations, and specially deny that plaintiff has right or title to the 
property, the privileges, the appurtenances, or the right of way, described 
and set forth in his petition. 

Before proceeding to the discussion of the merits, we must first con- 
sider a motion by the defendants and appellees to dismiss this appeal 
for want of jurisdiction, because the amount in dispute does not exceed 
five hundred dollars. The plaintiff has alleged that he will be greatly 
inconvenienced in and may be deprived altogether of the use of prop- 
erty costing him near thirty-six hundred dollars, purchased and used 
for a family burial place and devoted to the memory and deposit of the 
bodies of the dead. He alleges damages of one thousand dollars, and 
files an affidavit declaring that his interest in the matter in controversy 
amounts to over five hundred dollars. 

This case may well be considered similar to those embraced in the 
third paragraph of article 1934 of the Revised Civil Code, which pro- 
vides “that damages may be assessed without calculating altogether on 
the pecuniary loss or the privation of pecuniary gain to the party, 
where the contract has for its object the gratification of some intellect- 
ual enjoyment, whether in religion, morality, or taste, or some conveni- 
ence or other legai gratification, although these are not appreciated in 
money by the parties, yet damages are due for their breach; a contract 
for a religious or charitable foundation, a promise of marriage, or an 
engagement for a work of some of the fine arts are objects and exam- 
ples of this rule.” Will it be argued that the depositaries of the dead 
and the sentiments of natural affection of the living relatives and friends 
are less sacred or less valuable than the examples enumerated? Again, 
this court has often taken jurisdiction of cases involving no money de- 
mand, as in cases of divorce or where some great public interests are at 
stake, not appreciable in money. In the case of Knight vs. Knight, 12 
An. 59, for divorce unaccompanied by any money demand, the court main- 
tained the appeal upon an affi lavit of interest to an appreciable amcunt. 

The petition to dismiss is overruled. 
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32 On THE MERITS. 


ne ‘plaintiff claims both ownership and peaceful and uninterrupted 
possession since 1857, as owner of lot eighteen, block eight, in St. Pat- 
rick’s cemetery, and of the right of passage along St. Anthony’s avenue 
to and from his lot; that he is a resident of New Orleans: and both as. 
one of the public, and as lot owner and possessor, that he is entitled to 
have removed the obstructions placed ny defendants in the avenue, 
which has been devoted to public se since the foundation of the ceme- 
tery. If the evidence sustains any one of these allegations of right, he 
is entitled to relief, and it is not very material. in the opinion of the 
court, to what class of actions the present is to be assigned, or whether 
to any particular class, a matter upon which much stress has been laid 
in argument. An elementary principle of our law is that wherever there 
8 aright znere isa remedy. If the right of plaintiff, in the enjoyment 
of wnich he alleges disturbance, be an incorporeal reai right, then he can 
‘aaintain the action technically styled possessory. C. P., articles 46 and 
47. Tne possession of incorporeal rights, such as servitudes and other 
rights of that nature, is only a quasi possession, and is exercised by the 
species of possession of which these rights are susceptible. Rev. C. C., 
art. 3432. Among the rights which are common to all possessors, 
whether in good or bad faith, are — 

First—That they are considered provisionally as owners of the thing 
which they possess so long as it is not reclaimed by the true owner or 
person entitled to reclaim it, and even after that reclamation till the 
right of the person making it is established, 

Second—That every person who has possessed an estate for a year or 
enjoys peaceably and without interruption a real right and is disturbed 
in it has an action against the disturber either to be maintained in his 
possession or to be restored to it in case of eviction, whether by force or 
otherwise. 

Third—That such possessormay by prescription acquire the property 
of the thing which he thus possesses after a certain time, which is estab- 
lished by law according as he has possessed in good or bad faith. Rev. 
C. C., art. 3454. Article 3455, Rev.C. C., provides that “ the action which a 
possessor for one year has against a person disturbing his possession to. 
be maintained in or restored to it as is said in the preceding articles shall 
be decided before pronouncing on the question of ownership, and the 
real owner shall not be allowed to repel it by endeavoring to prove his 
right.” This is the possessory action proper. He who acquires an im- 
movable in good faith and by a just title prescribes for it in ten years. 
Rev. C. C., art. 3478. “The possessor in good faith is he who has just 
reason to believe himself the master of the thing which he possesses, 
although he may not be in fact, as happens to him who buys a thing 
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which he supposes belongs to the person selling to him, but which in fact 
belongs to another.” Rev. C.C., 3451. By the term “just title ” in cases 
of prescription we do not understand that which the possessor may have 
derived from the true owner, for then no true prescription would be nec- 
essary, but a title which the possessor may have received from any 
person whom he honestly believes to be the real owner, provided the 
title were such as to transfer the ownership of the property provided it 
had been derived from the real owner. Rev. C. C., articles 3484 and 
3485. Good faith and possession as owner are always presumed in mat- 
ters of prescription unless it appears that the possession began in the 
name of and for another. Rev. C. C., articles 3481 and 3488. 

Without for the present discussing the precise nature of the property 
or rights acquired by the plaintiff by the act ofgale from Father de la 
Croix, of the twenty-second of December, 1857, to the lot claimed by 
him, the evidence fully establishes his peaceable and uninterrupted pos- 
session and enjoyment under claim of ownership of lot eighteen in block 
eight of St. Patrick’s cemetery, and of all its accessory rights; including 
the use or right of way along St. Anthony’s avenue, from the date of the 
title for more than ten years and up to within a month or two before the. 
institution of this suit, when the defendants placed in St. Anthony’s ave 
nue the obstructions complained of. It is also clear that the plaintid 
was in perfect good faith, and believed himself to have acquired titic 
from the true owner of the soil, whether he did 30 or not: =neretore tr 
his title be such as to convey ownership of the property, ne comes within 
the rules laid down in the Code for acquiring. title wo real estate by the 
prescription of ten years, and nad 30 acquired it nefore the alleged dis- 
turbance. it is also true that € nought oy the plan of the cemetery 
“iled in evidence, and with reference to it, which thus became part of the 

itie, and that at the time of the purchase, and since, until the disturb- 
ance complained of in this suit, he and all other lot owners or persons. 
enjoying the right of burial in St. Patrick’s cemetery, and the public, 
enjoyed the unobstructed right of passage through St. Anthony’s ave- 
nue, as well as all other benefits which he may have derived from the- 
situation of his as a corner lot. 

And while it is true that, viewed merely as an accessory right or ser- 
vitude for the benefit of particular property, the non-apparent discon- 
tinuous right of passage can not be acquired by prescription for any 
length of time without a title, it is a mistake to suppose that a person 
who acquires title by prescription to a piece of property, although not 
from the true owner, does not at the same time acquire the rights of 
passage and all other rights incident or accessory to the property so ac- 
quired by prescription. It is urged, however, with much zeal by the 
counsel for the defendants, that the property in the soil of the cemetery 
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is still in the defunct corporation, the Roman Catholic church of St. 
Patrick, incorporated in 1833, by special act, with a duration of only 
twenty years, and which therefore expired in 1853, and that since that 
date no title could be conveyed by the extinct corporation, because it was 
‘extinct, nor by any one else, because the property is still in the corpora- 
tion. 

We can not assent to this proposition, which can hardly have been 
seriously urged by the eminent counsel for the defense in this case. It is 
well settled that the property of corporations becomes vested in its 
members upon the dissolution of the corporation. See 7 An. 287. In 
‘this case, in the members of St. Patrick’s church, a religious body, which 
has continued to exist up to this time in a non-corporate capacity, so far 
as appears from the evidence, and which, through its priests and officers, 
has continued to control St. Patrick’s cemetery, and to sell rights of 
burial in sepulture or lots in the cemetery, according to the testimony in 
the record, until so many burial lots have been sold, and so few remain to 
be sold that it is now attempted to convert avenues into lots, doubtless 
with a view to church revenue, and, it would seem, without reference to 
the convenience or wishes of those who acquired property or rights in 
the cemetery with reference to the plan, and to the use of these 
avenues, then open, including St. Anthony, the closing and obstructing 
of which is complained of in this case. Religious corporations or asso- 
‘eiations are, however, like all others, bound by their contracts, and by 
the principles of good faith and obligation which rest upon individuals 
under like circumstances. “ Sic utere tuo ut alienam non ludos” is a 
maxim as old as the law itself, and we are indebted to one of the authori- 
ties quoted in the brief of defendants’ counsel, Kincaid’s Appeal, 66 Penn. 
411, for its renewed expression in this language: “Every right, from 
absolute ownership to an easement, is held subject to the restriction that 
it shall be so exercised as not to injure others.” While, then, we have 
no disposition to restrict the priests or congregation of St. Patrick’s 
church, were they parties to the record, as they are not, in the exercise 
of all legitimate control over St. Patrick’s cemetery, both they and those 
claiming as holding under them must be reminded to conform to these 
principles. 

In 12 Hairis’s Penn. Rep., p. 249, another law quoted by defendants’ 
counsel, it was held that “religious corporations are voluntary associa- 
tions, governed by rules of their own, and not by the laws of the State. 
The supreme authority of the State must, however, sometimes exercise 
control, but then it generally takes the laws and customs of the church 
as its guide, just as between individuals it takes their contracts and 
usages, and only for want of them resorts to the general laws of the 
jand.” We accept this as a correct exposition of the law, with the lim- 
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itation that the rules and customs of the church must not contravene the 
laws of the State. In the case of Beatty vs. King, 2 Peters 566, it was 
held that “there was no proof of authority in plaintiffs except parol, and 
that they assumed to act without question of their authority, and formed 
part of the Lutheran Society, a religious body, and yet in a most import- 
ant litigation, involving valuable property and large interests, the church 
congregation was held to be properly represented by them. It appears. 
from the evidence that the plaintiff acquired his title and whatever rights 
it conveys according to the customs and usages of St. Patrick’s church, 
and from the priest, who, as shown by Father Allen’s and other testi- 
mony, makes all the titles. He says that he has himself sold fifty or 
sixty lots in the cemetery; that nearly all the lots have been sold, so that 
space is well-nigh exhausted; and although defendants set up in their 
answer no title in themselves, Father Allen, the priest in charge, tells us 
that he sold to them the lots in St. Anthony’s avenue, their occupancy 
and use of which closes the avenue, and is complained of by plaintiff. 
Indeed, it is apparent from the whole evidence that plaintiff's title is of 
the same character, and derived from the same source, with those which 
have conferred whatever rights are enjoyed by any one in this well-filled 
city of the dead, certainly since the death of the corporation eo nomine. 
The plaintiff tells us that he bought in 1857, by the plan filed in evidence, 
the correctness of which is admitted; that St. Anthony’s avenue was then 
open, and he selected his lot because it was a corner lot, and could have 
bought others at the time for less money. Father Allen tells us this is 
the only plan transmitted to him; and that it is the only plan of the ceme- 
tery is not controverted. 

And while the precise date of its execution is not shown, it is evident 
that it was in existence some time before 1857, probably as early as 
1854, and that all sales of lots have been made by it till the near ex- 
haustion of lots induced the church authorities to attempt the closing 
of this avenue. If they have such power, and can confer rights upon 
and induce others to occupy the avenues, it may well be asked where is 
the exercise of this power to stop. Perhups the present or some suc- 
ceeding priest may consider it proper to close still other avenues, until 
the beauty and plan of the cemetery and the convenience and rights of 
existing lot owners may be entirely sacrificed. 

The evidence of both plaintiffs and defendants’ witnesses shows what 
is apparent from the plan, that the closing of St. Anthony’s avenue will 
double the distance in approaching plaintiff's burial lot from the Canal- 
street entrance, within twenty feet of which the cars stop, and by which 
most persons visiting the cemetery enter, and according to some of the 
witnesses, though partly contradicted by the priest, through which bodies 
are often carried for interment. One witness also says “the Canal-street: 
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entrance is the usual entrance for funerals.” It is evident that plain- 
tiff will be put to inconvenience at least, and that whatever be the nature 
of his rights or of his contract with the church, it has been violated by 
the closing of St. Anthony’s avenue with the assent of the church 
authorities, and he is entitled to the protection of the law. The defend- 
ants are either mere trespassers, or holding under and from St. Patrick’s. 
church. 

Under the facts of this case the church itself could not close these 
avenues, or render their use more inconvenient, if objected to, so long 
as the ground is used as a cemetery. And the defendants are in no 
‘better position, to say the least of it. C. C., article 777. 

The plan of the cemetery has the word “entrance” over the Canal- 


‘street entrance, and it appears from the evidence that the gate, which is — 


similar to that on the Bayou road, has been closed within the last two 
or three years, while the plaintiff states in his evidence that the “ open- 
ing ” or entrance has been there as long as he recollects going to the 
graveyard, which was doubtless even earlier than the time of his pur- 
chase in 1857. That not only the plaintiff but the other lot owners and 
the general public have for many years used ‘this entrance, and the 
avenues within, including St. Anthony’s, is clearly shown, and has not 
been controverted by either evidence or argument. 


It further appears by reference to the act of incorporation of the 
‘Roman Catholic church of St. Patrick’s, sessions acts of 1833, that the 
cemetery was to be and remain subject to the control of the city authori- 
ties of New Orleans if within its limits, otherwise to that of the police 
jury of the parish of Orleans. This fact, coupled with the plan, the 
open entrance place, and their long-continued and habitual use of the 
‘avenue, at least by the general public, as well as by the lot owners, 
would come very near constituting a dedication of them to public use, 
and would certainly do so to the use of the lots and those holding them, 
whether their titles be absolute or qualified, or right to the soil or in 
and over it. If this constituted a dedication to public use, it is well 
settled that that dedication may be shown by parol. Pickett vs. Brown, 
18 An. 560; 21 An. 244, and numerous other cases. 

In 9 An. 445, it was held that where a property owner made a plan 
representing various lots on either side of an alley and sold lots on one 
side according to the plan, that alley constituted a servitude, not merely 
for the lots sold, but for the property on both sides of it. 

In the ease of Rogers vs. McGinnis, 12 An. 108, it was held that a 
right of way accompanied by possession can be established by parol, 
even without a plan, in favor of the adjoining property for the conven- 
ience or necessity of which it has been used. But is said that none but 
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the owner of property or his authorized agent can create a servitude 
upon it. The answer here is— 

First—A plan of the cemetery, which is traced back beyond the 
knowledge or memory of the witnesses, who testified to its existence for 
over twenty years in the hands and keeping of the priests of St. 
Patrick’s church, the congregation of which was and is owner of the 
soil, except so far as they have made titles to it. 

Second—The habitual use of the place by the recognized authorities 
of the church during all these years, and the making sales of lots in the 
cemetery. 

Third—The long-continued and habitual use, occupation, and enjoy- 
ment of the cemetery and its lots, according to this plan, by the mem- 
bers of the congregation itself and its priests and officers, and of the 
avenues marked on the plan, not only by them but by the general 
public. 

Fourth—The well-known and established custom of the congrega- 
tion to act in the control of the cemetery and the sale of burial lots in 
it through and by its priests. See evidence of Father Allen, who testi- 
fies directly to this effect, and also of the other witnesses. 

Fifth—The written title or act of sale to the plaintiff and the testi- 
mony, received without objection, of numerous similar sales to other 
parties. 

All this could not have been done without the knowledge and coneur- 
rence, if not the direct authority, of the congregation of St. Patrick’s, 
who, in the language before quoted from the case in 2 Peters, did not 
question the authority of the priests, who formed part of the society or 
congregation. Under all these circumstances, were it the congregation 
itself which was questioning or interfering with the exercise of plain- 
tiffs rights, instead of persons who have intruded recently upon his 
long-time possession and enjoyment of his property and the avenues of 
approach to it, without setting up any title in themselves, we should re- 
gard the congregation itself as estopped from such interference as is 
complained of, certainly so long as the cemetery continues to be used as 
such. It can not be that either law or good faith will permit persons to 
be induced on the faith of agreements, whether titles or not, or whether 
written or not, to deposit on or in the grounds of another the ashes of 
their valued dead and with commendable piety and affection to erect 
costly monuments to their memory and honor, and then that either the 
expressed or implied conditions of the agreement shall be broken and 
disregarded with impunity. This would be a clear case of estoppel by 
conduct. Still less can it be said that the plan and convenience of access 
to the tombs of a cemetery through its accustomed avenues can be im- 
paired or obstructed by strangers without title, and setting up none, and 
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long-used rights taken away, and that the law gives no remedy. To 
hold otherwise would do violence to the peace of society, to our sense 
of right, and to that necessary and wholesome rule, before quoted; that 
the possessor, whether in good or bad faith, is considered provisionally 
as owner against all the world except the true owner. The appropri- 
ate and peaceful remedy is the one to which the plaintiff has resorted 
in this case, that of injunction, to stay and to undo the mischief. C. P., 
article 298, paragraph 5, expressly authorizes injunction when the plain- 
tiff is disturbed by the defendant in “the actual and real possession 
which he has had for more than a year, either of a real estate or of a 
real right of which he claims the ownership, the possession, or the enjoy- 
ment.” It is not ownership or title alone, then, which can be thus 
protected and preserved, but “possession and enjoyment” likewise. 
And here it may be well to remark that it is not the “ ownership, the 
possession, or the enjoyment” of plaintiff's burial lot and tomb which 
are the real matters in controversy in this case, but the right and en- 
joyment of passage through and over St. Anthony’s avenue, which he 
in common with so many others has possessed and enjoyed through so 
many years without interruption till the acts of defendants complained 
of, a right which for all the purposes of this case might be independent. 
of his title to or ownership of the lot itself. 

The case has been argued as though such title were necessary. We 
do not think so, and certainly not in a case of this character, against 
persons who have acquired no right of possession, and who set up no 
title in themselves. 

We have examined the authorities cited by the brief of the learned 
counsel for the defense (except one or two which neither they nor we 
have been able to find) in support of the proposition that the act of sale 
to plaintiff gave no right of ownership, no proprietary right in the land, 
and conveyed but the right of sepulture, which is held subject to the 
right of the cemetery owners to remove the cemetery under certain con- 
ditions by remunerating the lot owners for their deprivation. As no 
such right of removal of the cemetery is or has been exercised or 
attempted in the case at bar, and as the cemetery owners are not parties 
to this record, that question does not arise here, and whatever rights 
the plaintiff acquired by his deed of purchase or otherwise still exist. 
All of the cases referred to are cases of the exercise of the right of 
removal of the cemetery by religious corporations or associations, by 
virtue of which the cemetery ceased to be used as such, a case which 
frequently arises in crowded populations, and even then it is required 
that compensation be made to the lot owners, or an equally good place 
of sepulture be afforded them, which of itself is a recognition of their 
right, defeasible and terminable only by the happening of the event or 
contingency named. 
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In Kincaid’s Acbdiai 66 Penn. and5 Ann. Rep., the court held that the 
lot owner in a cemetery purehased a license—nothing more—irrevocahle 
80 long as the place continued a burial ground, but giving no title to the 
soil. -Whether it was an: incorporeal hereditament descendible from him 
or passed to his personal representatives, it is unnecessary to decide. 
While the license continued he could, perhaps, bring trespasser case for 
any invasion or disturbance of it, whether-by the grantor or by strangers. 

In'5 Barbour, 131, the court held that the sale of a pew in a churchis 
a sale of an interest in real estate. In 109 Massachusetts Rep. 1, the 
court held “the removal of tombs and bodies by order of the chureh 
authorities to a new place of sepulture was no violation of the rights of 
property if provision is made for compensation.” This was a case of 
abandonment of the old and removal to a new cemetery by the church. 
authorities, and the court said furt er, “it is not necessary to decide the 
class of property, whether mere license or not.” 4 Sandford’s Ch. Rep., 
471, was a ease of injunction against the church authorities to prevent 
removal of bodies to another cemetery, and no title had passed to any 
vault or portion of ground. The case of Brice vs. Methodist Episc4pal 
Society, 4 Ohio Rep., 515, holds that the interests of persons having the 
right of burial assimilates that of pew-holders, which is limited and 
usufructuary,” and that the party acquires only a qualified right’ of 
property. ‘The court, however, fully recognizes the authority of Beatty 
vs. King, 2 Peters 566, to which we shall presently again advert, and. 
says: “We should incine to restrain them (the church society) fromr 
any wanton breaking up of graves.” 32 Barb. p. 42-47, distinguishes: 
between the right of burial in a church-yard and that “in a separate- 
and independent cemetery,” and says in the former case “ it is am ease-- 
ment and not a title;” thus implying that in the latter it is more than an: 

easement, that it is a title. In the same case the court says: “Any” 
deed of conveyance, whether of a pew, or a vault, or a house, is. a con-- 
tract between the parties, to be interpreted according to their actuat or 
fairly presumed intent.” In the case of Beatty vs. King, 2 Peters 566, 
where, as in the case at bar, the disturbance complained of was at the 
hands of a private person and not of the church, the court held that “the 
law protects tombs and rights of interment from sale or disturbance,” 
and that “ the remedy is by injunction to preserve the ashes of the-deadl 
and the religious sensibilities of the living,” and that “any member of a 
voluntary society may sue, having a common interest for purposes com— 
mon to all and beneficial to all.” 

It will be remembered that article 456 Revised Civil Code, 447 of Olt 
Code, provides that “the provisions of the ancient laws concerning the 
distinction of things into things holy, sacred, and religious, and the 
inalienability of these kinds of things ane abolished; and nothing pre- 
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vents the corporations or congregations to which these things belong 
from alienating them, provided it be done in the manner and under the 
restrictions prescribed by their acts of incorporation.” 

What, then, was to prevent the congregation of St. Patrick’s Catholic 
church from selling an interest in or part of the soil of the cemetery ? 
The language used in the deed to plaintiff, after reciting the considera- 
tion, is: “TI have sold and by these presents do sell and convey to Mr. 
Nicholas Burke a certain lot of ground as a family burial-place,” “to 
have and to hold the same for himself and heirs forever.” Then come 
ithe conditions of the sale, that “the lot shall only be used as a family 
burial-place, and that none but such as depart this life in communion 

+ with the Roman Catholic Church shall ever be interred therein.” 

How would such a sale or contract be interpreted if made between 
‘private persons or of property other than that of a religious body? and 
if the law makes no distinction, how can the courts make it ? 

But under the views already expressed it is unnecessary for us to go 
-g0 far in the present case, and it is a sufficient answer to all the authori- 
tigs as to the character o: the plaintiffs rights cited by the learned 
eounsel for the defense that not only absolute but qualified property is 
‘under the protection of the law, and that “not only servitudes but leases 

_and all other rights which the owner has imposed on his land” form 
real obligations, and constitute real rights, C. C., 2015 and 2012, for the 
disturbance in the ownership the possession or the enjoyment of which 
the claimant may resort to the remedy of injunction. See again para- 
_ graph five of article 298 C. P., before quoted. 
The peculiar and unusual character of this case, its to some extent 
public importance, the zeal with which it has been argued on both sides, 
. and the fact that it has been the subject of two former and contradic- 
.tory decisions, one against the plaintiff by the court below, and the 
other in his favor by our immediate predecessors, who also granted the 
. present rehearing, have induced us to give the case a more lengthy 
examination and elaborate review than our own views of the case would 


.. have rendered necessary. 
For the reasons assigned it is ordered that the jndarmesit of the court 
below be avoided and reversed, and that the injunction of plaintiff be 
“perpetuated, with costs of both courts. 
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No. 6526. 
JOURDAIN SavorE, ADMINISTRATOR, vs. P. A. THIBODACX, 


Where the defendant, who has been cast, fails to appeal, or to join in the appeal 
taken by the plaintiff, and thereby acquiesces in the judgment, he can not, after 
this court has affirmed the judgment and the plaintiff proceeds to execute it, 
enjoin its execution; even though it appear that the plaintiff issued his fleri 
facias before the judgment of this court was filed and recorded in the court 
below. r 


PPEAL from the Fifteenth Judicial District Court, parish of La- 
41 fourche, Beattie, J. J. S. Goode, for plaintiff and appellant. C. 
Knobloch, for defendant. 

The opinion of the court was delivered by Spencer, J. 

It appears from the record and statement of facts in this case that the 
plaintiff, as administrator, holding certain notes of defendant, secured 
by mortgage and vendor’s lien, proceeded via ordinaria to obtain judg- 
ment therefor and a decree of foreclosure. On the judgment thus ob- 
tained a writ of fieri facias was issued, and the mortgaged property seized 
and advertised for sale. Defendant sued out an injunction, claiming a 
credit of four hundred dollars on the judgment and execution. The 
court below perpetuated the injunction to the extent of the credit 
claimed, and dissolved it, without damages, for the balance. From this 
judgment the plaintiff, Savoie, alone appealed. On the fourteenth of 
- February, 1876, the Supreme Court rendered its decision affirming the 
judgment of the lower court. The sheriff, pending the injunction and 
appeal, of course, suspended proceedings under the writ, returning the 
original and retaining a copy at the end of seventy days, as the law di- 
rects. On the twenty-sixth of February, 1876, the sheriff again adver- 
tised the property for sale on the first of April, 1876. On the morning 
of the thirty-first of March, 1876, the attorney of defendant in execu- 
tion called at the clerk’s office and was informed that the decree of the 
Supreme Court had not been received or filed. At noon of that day, 
(thirty-first of March) the opinion and decree was received and filed in 
the clerk’s office. It is also admitted that the credit of four hundred 
dollars allowed by the district and Supreme Courts was indorsed on the 
execution on the thirty-first of March, 1876. 

On the evening of the thirty-first of March the defendant in execution 
(P. A. Thibodaux) filed another injunction, in which he alleges and re- 
cites the history of the case, and that the plaintiff, Savoie, had taken an 
appeal to the Supreme Court, and that the mandate and decree of said 
court had not been “returned, filed, recorded, or spread upon the min- 
utes of the clerk’s office of the district court,” and that notwithstanding 
this fact, the plaintiff and sheriff were proceeding to offer said property 
for sale again, and had advertised it for sale on the first Saturday of 
April, 1876. . 
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” He made other charges of irregularity which were abandoned in the 
lower court and not insisted upon here. 

The sole ground upon ‘which defendant in execution rests his i injunc- 
tion js the prematurity of the proceeding. He does not allege or pretend 
that the plaintiff was seeking to sell the property for more than was due 

under the judgment of the district court. Hé admits that the execution 
was credited with the four hundred dollars allowed by the district court, 
by indorsing the same thereon on the thirty-first of March, 1876, and as. 
‘he does not complain of any excess in the amount of the execution, it is. 
fair to presume that he was cognizant of the fact at the time of filing his. 
injunction. 

As the defendant did not appeal, or seek to have the judgment changed 
in his first injunction suit, it is perfectly clear that he had no interest in 
refusing to pay the amount of the judgment of the district court. He 
had acquiesced in that by seeking no relief on appeal. The Supreme 
Coyrt could not have reduced the amount of the judgment of the dis- 
trict. court, because defendant had not appealed or asked it. As long 
therefore as the plaintiff sought to recover by execution only the amount 
allowed by the district court, the defendant had no right to complain. 
He could not hope to pay less, because the appellate court had no power 
or right to decree him to pay less. What injustice, then, was done de- 
fendant by the proceeding? He does not pretend that plaintiff was. 
executing his property for more than the amount allowed by the district 
court, whose judgment as to him was a finality. So far from working: 
him an injustice, it would have been a benefit to him if plaintiff had pro-. 
ceeded with the execution before the decision of the Supreme Court, for 
then the defendant could have gone into that court and entered a plea 
that plaintiff had acquiesced in the judgment of the district court by 
prosecuting ite execution. Plaintiff could abandon his appeal at any 
time, as no change of the judgment was sought by the defendant, and’ 

*the enforcement of the judgment of the district court before obtaining a 
judgment on his appeal would have been such an abandonment by ac- 
quiescence. | 

Plaintiff's case can not surely be worse for his enforcing execution. 
after the decision on appeal than it would have been had he sought to. 
enforce it before the decision on appeal. We have seen that he had a 
perfect right to abandon his appeal and to acquiesce in the judgment 
appealed from at any time, and to enforce it. By so doing he does de- 
fendant no injury, since defendant, himself not appealing, acknowledges. 
thereby the justice of the judgment, and has no right to complain at its. 
execution, and abuses the process of court by enjoining it. This view of 
the case renders it unnecessary for us to decide whether, where the Su- 
preme Court has simply affirmed a judgment of the court below, and 
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the daays for  robibastalg have expired, and ‘the judgment’ hi has bécome 
final, it is sacramental that its mandate should be filed and recorded in 
the court below before proceeding to execute a writ of fieri facias that 
has been enjoined in the sheriff's hands. 

It is therefore ordered, adjudged, ‘and décreed that the judgment of the 
district court be avoided and reversed. And proceeding now to render 
such judgment as should have been rendered, it is ordered, adjudged, 
and decreed that the injunction sued out by the defendant be dissolved 
and set aside, and that he pay costs of both courts. 


No. 6507. 


State EX REL. Hory & O'Conner vs. J. G. Brown, ADMINISTRATOR OF 
ACCOUNTS. 


‘To enable an Administrator of the city of New Orleans to take a suspensive appeal 
from a judgment against him in his official eapacity, he must give bond, and 
security, as the law directs. Only the city itsélf is dispensed from giving an | ap- 
peal bond. 


PPEAL from the Superior District Court, parish of Orleans. Iyjnch, 


J. Hornor & Benedict, for plaintiff and appellee. B. F. Jonas, City 
Attorney, for defendant. 

The opinion of the court was delivered by Marr, J. 

This suit was brought against J. G. Brown, Administrator of Accounts 
of the city of New Orleans, to compel him to register a certain judgment 
in favor of relators against the city of New Orleans, and to issue to 
relators certain cash warrants. 

Brown was the only defendant, and the judgment was against him 
alone. 

“On motion of B. F. Jonas, City Attorney, of counsel for the city of 
New Orleans, and for J. G. Brown, Administrator of Accounts,” a suspen- 
sive appeal was granted to defendants without bond. 

Appellees, the relators, move to dismiss the appeal on the ground 
that the appellant has given no bond, and that he is not exempt by law 
from giving bond. 

The act of 1870, called session, page 44, section 33, provides that “in 
all judicial proceedings where by law bond and security are required 
from litigants the city of New Orleans is dispensed ‘with giving bond or 
security.” 

The dispensation thus granted by express law, in derogatidn of the 
general law which requires all appellants to give bond and security, can 
not be extended beyond the terms of the law; norcan it be invoked ‘in 
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any case in which the city of New.Orleans is not a party. State ex rel. 
George vs. Mount, 21 An. 177. 

The city was not a defendant and is not an appellant in this case; and 
the court below had no authority to grant the appeal without requiring 
appellant to give bond and saibiitied: The motion to dismiss must 
prevail. 

It is therefore ordered, sdielion’, and decreed that the appeal herein 
taken be dismissed with costs. 


No. 6341. 


JOSEPHINE JOHNSON vs. CLARK & MEADER. 


Where the appeal bond is made in favor of the appellee instead of the clerk of the 
court, it will, on motion to that effect, be dismissed. Nor will any surreptitious 
interlineation of the bond, made after the motion to dismiss, by which the clerk 
is substituted for the appellee, avail to prevent the dismissal of the appeal. 
PPEAL from the Fourth District Court, parish of Orleans. Lynch, J. 

Gibson & Gibson. for plaintiff and appellee. J. Tharp, for defendants. 

The opinion of the court was delivered by Manning, C. J. 

This case was recently remanded to the lower court with directions to. 
try contradictorily with the parties the question of an alleged alteration 
of the transcript subsequent to its filing in this court. 

A motion had been made to dismiss the appeal upon the ground that 
the bond for appeal was in favor of the appellee instead of the clerk of 
the court from which the appeal comes. When this motion came up for 
hearing, the counsel for appellee suggested that the original appeal bond, 
and also the copy in the transcript, had been altered by interlining the 
name of the clerk of the court, since the motion to dismiss was filed. 
Sworn statements of the counsel and others were presented verifying - 
this suggestion of alteration of the record. Upon this, since original 
evidence is not adducible in this court, and the appellee should not be 
deprived of the relief to which she claims to be entitled because the 
records have been tampered with, the order to remand for the purpose 
of trying this question alone was made. The record of that trial is 
now before us, as well as the original suit. 

The judge of the lower court now certifies to us that the appeal bond 
was altered by the insertion of the.name of the clerk after the bond had 
been filed in the lower court, and after the transcript had been filed in 
this court; that the transcript of the suit was also altered by the inser- 
tion of the name of the clerk in the appeal bond as copied therein after 
it was filed in this court, and the judge was of opinion and so adjudged . 
that the name of the clerk of the lower court was inserted by interline-. 
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ation both in the original appeal bond and in the chenaenten after that- 
transcript had been filed in this court. 
So grave a matter requires of us the closest examination and the 
clearest elucidation. We have therefore examined the evidence: in its. 
minutest detail, and we find that it justifies the judgment of the lower 
court. ns 
Mr. Mackinley Gibson, the attorney of the appellee, swears that the 
appeal bond was made in favor of the plaintiff, Josephine Johnson, and. 
no one else, on the eighth of May, 1876; that after the bond was executed 
and filed he obtained the papers in the suit, carried them to his office,. 
and there pointed out to Mr. G. L. Hall that feature of the bond; that 
he retained the papers in his office until the Friday preceding the Mon- 
day which was the return day of the. appeal, when he delivered them to 
the attorney of record of the. defendants upon his applying for them;. 
that before thus delivering them he again examined the bond, and again 
exhibited it to Mr. Hall, both of whom saw that it was unchanged; that 
on fifteenth of same month, which was the return day, he went to the 
clerk’s office of the Supreme Court and examined the transcript which 
had been filed, and that it was a correct transcript of the bond as execu-. 
ted, being payable in favor of plaintiff only; that he called the special 
attention of Mr. Julien, the deputy clerk of this court, to the form of the. 
bond as copied in the transcript, saying he intended to base a motion to 
dismiss upon its informality; that he then went to the clerk’s office of. 
the Fourth District Court, and inspected the original bond again, and 
it was unaltered, and he then made a copy of it himself, and on the next. 

_ day filed his motion to dismiss on the ground that the bond for appeal 
is not in favor of the clerk of the lower court. It was not until several 
months afterward he discovered upon a re-examination of the transcript 
that the name and designation of the clerk of the lower court had been 
interlined in the transcript of the bond, and immediately proceeding to 
that court-room he found the same interlineation had been made in the 
original bond. 

Mr. Hall confirms this testimony touching the exhibition of the bond 
to him, and his examination of it, and subsequently of the transcript. 
Mr. Julien, the deputy clerk of this court, testifies that his attention was 
pointedly directed to the appeal bond as copied in the transcript, and 
that the name of the clerk was not then inserted or interlined therein; 
that the transcript was then on file in the clerk’s office of this court, 
and the interlineation was made after the filing, and after the motion to 
dismiss had been made. George Caselar, the copying clerk of the 
Fourth District Court, swears that after the bond was filed in that court 
he made a copy of it for Mr. Gibson, and the name of the clerk of that 
court was not then in the bond, and he remembers that fact distinctly, 
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because he remarked it to Mr. Gibson, who replied that was the reason 
he wanted the copy maie and certified. Mr. Palms, the minute clerk of 
that court, identifies that certified copy as a correct copy of the bond as 
originally filed. Edward De Blois, the clerk of the lower court, says he 
certified the transcript which was brought to him for that purpcse by 
Mr. Chalon, who had charge of his office, without examining it, and Mr. 
Chalon is dead. John M. Meilleur then appears on the scene and 
informs us that he made the transcript, having been engaged by Mr. 
Ciialon to do it. The body of the appeal bond is also in his hand- 
writing, and so also are'the interlineations both of bond and transcript. 
He was: thus interrogated : 

“Do you remember what day you put the interlineation in ?” 

‘Answer—“ I could not remember the day or date, but I remember very 
well. I think.it was the day before filing the transcript or the day after, 
I'am not sure, either Friday or Saturday.or Thursday,” and afterward 
replying to a-similar question, says the interlineation was.made in ihe 
transcript either on the day of filing or the day before. 

‘When questioned as, to the time when the interlineation of the bond 
was made, says that it may have been the day after, but afterward he 
‘can ‘not say it might not have been a month or two months after it was | 
filed. He had stated that he made the transcript and wrote the bond in 
the: office of the attorney of the appellants, and afterward corrected 
himself, and said it was written in the office of the clerk of the Fourth 
District Court, whereupon the attorney of the appellants on cross-exami- 
nation called on him then to state which place was the one where he did 
write the whole bond, and he answers “in your office;” and finally at the 
conelusion of his examination avows that the interlineations were made 
with the knowledge, consent, and approbation of Mr. Chalon. 

‘Mr. W. E. Murphy then testifies to his knowledge of Mr. Chalon, and 
déclares that he’ was incapable of authorizing: Meilleur to alter the 
récords as sworn to by him. He was an experienced clerk, and knew 
his duties—an honest man who felt his responsibilities. 

It did not require testimony of the character of the deceased Chalon 
or of his business’ habits, or of the possibility of his acting in a certain 
‘way in certain circumstances, to convince us that the interlineations of 
these récords.were not made at the time and under the circumstances 
‘mentioned by Meilleur. The testimony of all the parties whose business 

_and interest was to examine and remember the facts leaves nothing to be 
. desired for the completion of the proof. We find that the interlinea- 
‘tions, both in the original bond and the transcript, were made after that 
transcript was filed in this court, and after the motion to dismiss was 
filed. 

We should not discharge our whole duty while these facts are brought 
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under our immediate cognizance, Were we to omit calling the notice of 
the proper officers to these developments of the trial below, and we 
-accordingly direct the attention of the Attorney General to them, in 
order that he and others whose duty.is to search out and prosecute 
offenders, may institute the proper proceedings to ascertain whether the 
acts of any of the parties implicated by these disclosures make them 
amenable to the criminal laws. The sanctity of judicial records should 
be vindicated, and tampe ers be taught by example that the integrity of 
these records may not be violated with impunity. 

Our function now is to thwart the attempt to defeat the course of law 
in the present suit. When the motion to dismiss was filed, the bond in 
its then condition justified it. Its subsequent alteration shall not preju- 
dice the rights of the appellee, and it is therefore ordered that the appeal 
-be and it is hereby dismissed at the costs of appellants. 


No. 5295. 
L. Heyniger & Co. vs. A. HOFFNUNG ET AL. 


The whole object of a rule nisi, in matters of injunction, is to enable the defendant to 
show, if he can, that on the face of the papers, the injunction ought not to be 
granted. On the trial of the rule, no affidavit from either side, bearing on the 
truth of the allegations of the petition, will be admitted in evidence. 

por gaa of the court, on ‘a rule nisi, to grant an injunction, may be appealed 
PPEAL from the Sixth District Court, parish of Orleans. Saucier, J. 

i\ Race, Foster & E. T. Merrick, for plaintiffs and appellants. Labatt, 

Aroni & Clinton, for defendants. 

The opinion of the court’ was delivered by Mannina, C. J. 

Plaintiffs presented a petition to the judge of the Sixth District Court 
of New Orleans, accompanied by an affidavit and bond, praying the is- 
suance of an injunction against the defendants. The judge ordered the 
clerk to issue a rule nisi, returnable in three days, upon the defendants 
to show cause why an injunction should not issue. 

Upon the trial of the rule defendants offered in evidence several affi- 
davits, the object of which was to show that the allegations of the peti- 
tion were not true. Plaintiffs objected to their reception, on the ground 
that they went to the merits of the case, which they allege were not then 
before the court, and, on being overruled, took their bill of exceptions 
in form. The court discharged the rule nisi and refused the injunction, 
and from that judgment plaintiffs appeal. 

‘The decision must depend on the answer which shall be given to the 
ajuestion: What is the nature, purpose, and scope of the rule nisi ? 
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The plaintiffs insist that there is no law authorizing our courts to issue’ 


any rule nisi for any purpose upon an application for an injunction, and 
invoke serious consideration of the question whether the introduction 
of that practice by a rule of court is permissible. They contend that 
upon filing a petition, affidavit, and bond with good and sufficient secu- 
rity for such sum as the court shall prescribe, an injunction must be 
granted, provided the petition discloses a case warranting its issuance, 
which is left to the legal discretion of the court to determine. 
Pretermitting the expression of an opinion upon that point, and 
merely observing that no rule of a court can make obligatory upon a 


plaintiff an imperative requirement which the law has failed to impose, 


we shall sufficient]y respond to the issue here made by saying that the 
object of the rule nisi is to give an opportunity to the defendant to show 
that an injunction is not allowable on the face of the papers, or in other 
words, that the facts and allegations contained in the petition are not 
sufficient to warrant the court in issuing the writ. Any examination of 
-the merits on the trial of that rule is premature. In the present case 
the court had before it the petition and affidavit of plaintiffs’ attorney, 
his clients being absent, that their allegations were true, and opposed to 
that was the affidavit of defendants’ attorney, his clients being also ab- 
sent, that the allegations of the petition were not true, which last was 
supported by numerous other affidavits of the same tenor. These affi- 
davits were inadmissible, and should not have been received or consid- 
ered by the court, and the bill of exception of plaintiffs was well taken. 

The counsel for plaintiffs assimilate the proceeding by rule to the mo- 
tion to dissolve an injunction on the face of the papers, which is in the 
nature of a demurrer, and admits for the purposes of the motion all the 
alleged facts to be true. The defendants in the rule make the distinct 
issue that the facts and allegations are not true. It was held that a 
“ motion to dissolve an injunction on the ground that the allegations in 
the petition are not true must be referred to the merits.” Williams vs. 
Douglass, 21 An. 468. So we think an answer to the rule nisi denying 
the truth of the allegations is in effect an answer to the merits, and 
‘ean only be heard after the injunction has issued, and upon the trial of 
the merits. 

Our attention has been directed by the defendants’ counsel to the case 
of Newgass vs. the Judge of the Superior District Court, very recently 
decided, as sustaining their position, assumed in oral argument, that no 
appeal lies from a refusal of the lower court to grant the injunction, 
but that decision does not go so far as that. 

The court, after remarking that the case of the State vs. Lewis, 7 
Martin, 457, is the only instance in our reports in which an appeal from 
a refusal to grant an injunction was declarei1 to be allowable, say that 
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in Newgass’s case the judge had simply refused to grant an ex parte or- 
der upon an ex parte showing, and therefore there was nothing for this 
court to revise. The judge rendered no judgment and made no order, 
and hence there was no ground for an appeal. And further on, at the 
conclusion of the opinion, it is said: “Had what is called a rule nisi been 
taken, and after the hearing the judge had refused the injunction, * * 
* a different question would be perhaps presented.” 27 An. 672. 

That is the question presented in this. case. The judge of the lower’ 
court erred in receiving testimony which was applicable only to the 
merits of the case, and which can only be heard on the trial of the mer- 
its. In overruling his decision we can not order that an injunction be 
granted, because that would be to assume original jurisdiction, but it is. 
our duty to remand the case in order that he may consider and deter- 
mine whether the facts and allegations contained in the petition, and 
the affidavit and bond, are sufficient to justify the issuance of the writ. 
prayed for. Should he then refuse the injunction, his action can be re-. 
viewed by this court. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court is avoided and reversed, and the suit be remanded 
thereto for further proceedings according to law, the appellees to ‘pay 
costs of this court. 


No. 6523. 
STATE EX REL, P. Bouron vs. JUDGE OF THE FiFtH District Court. 


A judgment. was rendered in concurso, without fixing the amount due to each claim-~ 
ant. Afterward, one of the creditors, on a rule forthat purpose, obtained a decree- 
fixing the sum due him, which was over five hundred dollars. One of the parties 
in interest applied for asuspensive appeal. It was refused, on the ground that. 
the decree was an interlocutory one. 

Held—That the decree was final, and that from all final decrees, where the sum me 


volved is over five hundred dollars, a suspensive appeal lies. 
f 


4 PPEAL from the Fifth District Court, parish of Orleans. Cullom, J. 
H. D. & Charles G. Ogden, for relator. Hornor & Benedict, for 
respondent. 

The opinion of the court was delivered by Marr, J. 

In the suits of Samuel Lee vs. F. F. Kendall, No. 4815, and Philip 
Bouron vs. the same, No. 4816, certain property was seized and sold 
under executory process, and the proceeds were in the hands of the 
civil sheriff for distribution. -Interventions and third oppositions were 
filed by several persons, among others, Peter Markey, claiming privi- 
leges on the proceeds. The suits were consolidated, and, in June, 1876, 
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a salting was rendered, fixing the rank in which the creditors were to 
be paid, from which judgment a devolutive appeal was taken. 

This judgment, rendered in concurso, did not fix the amount to be paid 
to Markey, and on the twenty-first of July, his counsel, suggesting to 
the court that the judgment in his favor was final and executory, and 
that he had demanded of the civil sheriff payment of the amount due 
him out of the proceeds in his hands, which the sheriff refused, and to 
which the plaintiffs in the suits refused to consent, moved a rule on 
Bouron, Lee, and the sheriff, to show cause why the costs should not be 
fixed according to law, “and why the sheriff should not be ordered to 
pay the intervenor the'sum of six hundred and fifty dollars out of the 
proceeds of sale herein with costs of this rule.” 

On the twelfth of September judgment was rendered on this rule, 
signed on the twelfth of October, by which “it is ordered that the said 
rule be made absolute, and, accordingly, that the costs herein be 
taxed according to law, and that the sheriff be ordered to pay to 
Peter Markey, intervenor herein, the sum of $610 76 out of the proceeds 
of sale herein with costs of this rule.” 

Bouron, by petition, took a suspensive appeal trol this’ judgment, and 
Markey moved to set it aside, which was done on the grounds that the 
judgment was interlocutory and not final, and that: judgment having 
been rendered on the merits in favor of Markey, and plaintiff not hav- 
ing appealed suspensively from that judgment, can not stay and prevent 
the execution of the fieri facias upon that judgment by an appeal as at- 
tempted. Bouron prays this court to grant a writ of mandamus, re- 
quiring the judge of the Fifth District Court to recognize and allow the 
suspensive appeal taken by him and a writ of prohibition forbidding 
the said judge from further proceeding in the cause and from causing 
the execution of the judgment appealed from. 

It is manifest that something remained to be done after the judgment 
in concurso before Markey could demand of the sheriff any precise 
amount, and the judgment on the rule of the twenty-first of July, the. 
judgment appealed from, did that which no other judgment in the 
cause has done—it not only fixed the amount, but ordered the sheriff to 
pay that amount, $610 76, out of the proceeds in his hands. This judg- 
ment is final between the parties, and it disposes of the whole contro- 
versy. 

In determining whether a party is entitled to appeal from a judgment 
no inquiry can be made as to what may be the effect of that appeal 
upon another judgment, rendered at a different time, between the parties 
in the same cause. The questions are: First—Is the judgment from 
which an appeal is demanded final? Second—Is the amount in contro- 
versy above the sum of five hundred dollars. 
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First—We have here a judgment which terminates the controversy, 
and it is signed by the judge. It is therefore a final judgment in every 
sense of the term. , 

Second—This judgment is for, $610 76, which is above the appealable 
amount. 

All that, the constitution requires for the complete jurisdiction of this 
court.is realized and exists in this case, and the relator 1s entitled to the 
relief which he asks at our hends. 

It is therefore ordered, adjudged, and decreed that the writs of man- 
damus and prohibition herein issued be made. peremptory as prayed for, 
and that the respondent pay the costs of this proceeding. 








® 
No. 5425. 


R. N. Oapen vs. A. MARCHAND. 


The holder of a negotiable note, who has bought it in good faith, and before its matu- 
rity, acquires a valid title to it, though it be shown that the vendor of the note 
was not its owner, and had fraudulently disposed of it. 

Where an agent has fraudulently sold his principal’s property,and embezzled its pro- 
ceeds, and the principal afterward accepts from the agent something in compen- 
sation for the embezzled proceeds, he thereby ratifies the sale made by the agent, 
and estops himself from any recourse against the innocent purchaser of his 
property. 

PPEAL from the Fifth District Court, parish of Orleans. Cullom, J. 

ii S. P. Blanc, for plaintiff and appellant. Hornor & Benedict, for 

defendant. 

The opinion of the court was delivered by Mannina, C. J. 

Plaintiff sues to recover a note for eight thousand dollars, dated No- 
vember 4, 1872, and payable one year thereafter to his own order and by 
him indorsed, which was secured by mortgage executed simultaneous 
with the note by E. B. Livaudais, and which, says the act of mortgage, 
was “handed over to said Livaudais, present.and acknowledging receipt 
thereof.” He alleges that this note is in the possession of the defend- 
ant, who obtained it in bad faith, and under circumstances in themselves 
suspicious, and calculated to put him on his guard; that the note had 
been left by him in the possession of the notary who drafted the act of 
mortgage, for sale and delivery through petitioner’s brokers to one 
Rochereau, but. that A. D. Voisin illegally and wrongfully took posses- 
sion of the note, used it for his own purposes, and fraudulently deliv- 
ered it to the defendant, whom he charges with knowledge of Voisin’s 
condition, and of his purpose to defraud plaintiff. 

Defendantgleads the general issue, and specially avers that the note 
is negotiable commercial paper, transferable by delivery, and that he 
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. purchased it for a valuable consideration, in good faith and without sus- 
picion of any defect of title, before maturity. He also avers that plain- 
tiff has received a consideration for the note. 

It appears that the purpose of plaintiff in executing the note and 
mortgage was to take. up a note of two thousand dollars which was 
secured by mortgage on his lots, and also to obtain a loan, and his in- 
tention was to have that note and the mortgage which secured it can- 
celed before the mortgage now before us was recorded. Voisin & 
-Livaudais, a firm of brokers, were employed by him to carry out this 
purpose. The mortgage was executed in favor of and accepted by E. B. 
Livaudais, one of the members of that firm, and the note went into 
their hands. Two days afterward, viz.: on the sixth of December, the 
firm was known to be ruined, and Voisin had disappeared. Shortly 
after, plaintiff learned that his note for eight thousand dollars was in 
possession of the defendant, and his note for two thousand dollars was 
unpaid and outstanding against him. 

Most of the testimony is directed to the attempted proof by the 
‘plaintiff of bad faith on the part of the defendant, and of the latter’s 
knowledge of the fraud perpetrated by Voisin, and of the precarious 
condition of the firm of Voisin & Livaudais, but it is manifest that the 
defendant had not ceased to believe in their solvency and fair dealing, 
as he was about to enter into a new transaction with them, and the 
plaintiff evinces his own confidence in them by trusting them with a 
negotiation of his own mortgage note. 

The defendant rebuts the charge that this note was received by him 
from Voisin in part payment of an indebtedness by the latter of twenty- 
seven thousand dollars or thereabouts, by the proof that he paid for 
the note, and produces the check for sixty-five hundred dollars on the 
Citizens’ Bank, dated December 5, 1872, in favor of Voisin & Livaudais, 
“which conforms both in date and amount to the other proof of the ne- 
gotiation and purchase. But it is not necessary to apply here the 
universally recognized doctrine that the purchaser of negotiable paper 
before maturity acquires a good title, because, admitting all that the 
plaintiff alleges, he subsequently treated the defendant as the bona fide 
holder of the note by accepting from Livaudais a composition of the 
claim he had against the firm of Voisin & ‘Livaudais by reason of this 
sale or transfer of the note to defendant. Livaudais gave plaintiff 
-pledges from which he realized twenty-six hundred dollars, and mort- 
‘gage notes upon two pieces of property for the residue of his claim 
against the firm. This was a condonation, so to speak, of Voisin’s 
alleged fraud, and a settlement of the indebtedness occasioned by his 
illicit act, and this receipt and sale of pledges, and of the transfer of 
the mortgage securities, precludes the idea that the note held by Mar- 
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chand was expected at that time to be recovered, and is in fact and in 
_law a bar to that recovery. 

It is true it turned out afterward that the securities thus received 
were worthless, because the mortgage securing them was primed by 
others for the full value of the property. But that should have been 
ascertained by plaintiff at or before his acceptance of them. He can not 
confirm and ratify Voisin’s act by making a settlement with the firm, in 
which it. appears he was assisted by Marchand, and afterward disown the 
settlement and proceed against the latter. Besides, if that settlement 
was merely provisional, as plaintiff attempts to show, he should have 
returned the money and securities received by him from Livaudais be- 
fore or at the instant of renewing his claim against Marchand for the 
note. He did offer to give Marchand the securities, but we find no 
mention of any offer to give him the money received from the sale of 
the pledges. 

It is not equitable that the defendant should suffer from the mis- 
placed confidence of the plaintiff in the brokers to whom he had 
intrusted the negotiation of his paper, and the plaintiff has no cause to 
complain, since he voluntarily treated the brokers as his debtors for the 
amount realized by them from the negotiation. 

It is therefore ordered, adjudged, and decreed that the judgment of 


the lower court is affirmed with costs in both courts._ 


No. 5141. 
Paut Mack vs. C. E. Fortier ET AL. 


The maker, and the indorser of a promissory note, although not technieally debtors 
in solido, are yet liable, each, for the whole debt. 
PPEAL from the Sixth District Court, parish of Orleans. Saucier, J. 
J. H. Grover,. for plaintiff and appellee. N. H. Rightor, for de- 
fendant. 

The opinion of the court was delivered by Spencer, J. 

This is a suit against Charles E. Fortier as maker and John Sbisa as 
indorser of a promissory note. The defense is a general denial by both 
defendants. 

Upon trial there was judgment for plaintiff against both defendants 
in solido. 

Defendants moved for a new trial, on the ground that the judgment 
erroneously condemned them in solido. The motion was refused, and 
defendants took this suspensive appeal. 

The maker and indorser each owe the whole amount of a negotiable 
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promissory note to the holder, and he may pursue either or both for 
the whole. This may not be technically a solidary obligation, but plain- 
tiff was entitled to a judgment against each of them for the entire debt, 
and that end is secured and expressed by the words “judgment in 
solide.” 

No damages are asked for frivolous appeal. 

The judgment is affirmed with costs in both courts. 


No. 6114. 
P. E. Briant vs. G. Lyons, SHERIFF, ET AL. 


The homestead act, which exempts one hundred and sixty acres of land, ete., from: 
seizure and sale, is in favor of a debtor who owns the land, and who has a family 
dependent on him for support. The benefit it confers is strictly personal. It is 
likewise in derogation of common right and, hence, does not descend from the 
debtor in favor of his widow, or his children. 

PPEAL from the Fifteenth Judicial District Court, parish of Terre- 

44. bonne. Beattie,J. N. H. Rightor, for plaintiff and appellant. Goode 

& Winder, for defendants. 

The opinion of the court was delivered by Manna, C. J. 

The plaintiff executed a mortgage on the twelfth of April, 1873, to se- 
eure Nalle & Cammack, and other parties, the payment of four notes, 
each for $2222 22, with interest. The property mortgaged is the sugar 
plantation of plaintiff in the parish of Terrebonne, and contains 417 
acres of land. After the maturity of the notes, and upon their non-pay- — 
ment, executory process was issued at the instance of Nalle & Cammack, 
who had become the holders of all of the notes, and on the seventh of 
March,. 1874, Briant, the debtor and mortgagor, enjoined the sale of a 
part of the mortgaged property, viz.: 158 acres, upon which is situated 
his residence, upon the ground that he is “a married man and the father 
of a family dependent upon him for support; that he occupies as a resi- 
dence and bona fide owns the dwelling-house and out-buildings and 
residence appurtenances upon the lower portion of the plantation,” 
which does not exceed two thousand dollars in value, and that such part 
and quantity of his property is exempt from seizure and sale. 

Defendants answer that the property, the sale or which is enjoined, 
exceeds in value the sum above mentioned, and that Briant specially 
and expressly waived and renounced any and all exemptions in favor of 
debtors under the homestead laws, and prays a dissolution of the injunc- 
tion with damages. 

When the litigation had reached this point, the plaintiff died, and on 
April 19, 1875,his widow, as administratrix of his succession, filed a sup- 
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plemental petition, making herself a party to the suit in her representa- 
tive capacity, and renewing the prayer of the original petition, to which 
defendants reply, that if the debtor had any right to the exemption 
claimed, it did not survive him in favor of the representative of his sue- 
cession. 

The act of 1865, called in common parlance the homestead law, ex- 
empts from “seizure and sale under execution one hundred and sixty 
acres of ground and the buildings and improvements thereon, occupied 
as a residence and bona fide owned by the debtor, having a family * * * 
dependent upon him for support.” Acts of 1865, p. 52; Revised Statutes. 
of 1870, section 1691. , 

The debtor in this case is Paul E. Briant, who is dead, and who no 
longer fulfills, or can fulfill, the requirements of the act. The property 
exempted must be owned by the debtor and occupied as a residence, and 
he must have a family dependent on him for support. It can be plausi- 
bly urged that the intention of the act was to provide a home for the 
debtor and his family, with sufficient land to insure them against want, 

_and that this beneficence of the Legislature will be defeated and will be 
inoperative if, his death occurring during the pendency of the litigation 
touching the homestead exemption, no right survives to his representa- 
tive to continue that litigation, and enforce, in behalf of those who were 
dependent on him for support, the law provided for himself. The family 
will thus be left homeless when a home is most needed, and the fruit 
offered by the lawgiver to the poor debtor will be turned into bitter ashes , 

_vefore his poorer family. 

Such an appeal would be addressed to our compassion and benevo- 
lence. It is our judgment that is invoked in legal contestations. It is a 
well-settled principle that laws of the nature of this homestead act are 
in derogation of common right, and can not be enlarged by construction. 
It may well be doubted whether such laws, like most indiscriminate 
charities, are beneficial to the general public, or even to those for whose 
relief they are specially designed. However that may be, we can not 
apply the act to any other than those designated descriptively in it, and 
the representative of Briant’s succession does not come within its terms. 

In Calvit vs. Hoy, decided in 1874, and not reported, the plaintiff wae 
a woman who during her widowhood had acquired by purchase the land 
the exemption of which was claimed, and who was the head of her 
family with two children, alleged and held to be dependent on her for 
support. Her claim of the benefit of the exemption was sustained. 
Opinion Book No, 43, p. 358. 

That case is easily distinguishable from the one at bar, for here the 
widow does not own the property, neither is she suing in her personal 
capacity, but as representative of a succession to enforce a personal and 
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inchoate right of the decedent, which was imperfect & and unestablished at 
the moment of his death. 

Another law makes another provision forthe widow of a decedent who 
is in necessitous circumstances. Another forum than that from which 
this appeal comes must hear that claim, and if we may assume that the 
mortgaged property is all that enters into the effects of the succession, 
Buch claim could not be satisfied without its sale, nor until the proceeds 
are ready for distribution. 

The judgment of the lower court was that the injunction be dissolved 
without damages, and it is now ordered, adjudged, and decreed that the 
judgment of that court be and it is hereby affirmed with costs. 


Dr Branc, J.—On account of affinity, I recused myself in this case. 


No. 5354. 
J. WALLIS vs. T= NEw ORLEANS AND CARROLLTON RaILROAD COMPANY. 


A-party can not be held in damages for allegations set up by him in his pleadings in 
& suit, which assail the character of the other party, when it appears that the 
cireumstances were such that he might reasonably have believed that the allega- 
tions were true. - 

PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. Jury trial. R. King Cutler and A. J. Steele, for plaintiff and 
appellee. L. E. Simonds, for defendants. 

The opinion of the court was delivered by DE Buanc, J. 

Plaintiff was one of three drivers of car No. 52, belonging to defend- 
ant. He was discharged as such in October, 1872, and on the fourteenth 
‘of said month brought suit in the Seventh Justice’s Court for the wages 
‘then due him. In the answer to said suit the company alleged that 
plaintiff had violated his duty, in collecting fares and appropriating them 
to himself. That answer was filed, but was not read in said court. 

“The case was tried, and decided against defendant. It appealed from 
‘that: decision to the Third District Court, and in the last-mentioned 
court, and for the first time since it had been filed, the answer already 
referred to was read, in presence — the plaintiff says — of from seventy 
to one hundred persons, many of whom were his friends. 

On the twenty-seventh of November, 1872, the justice’s decree was 
affirmed by the Third District Court, and nearly one year after, on the 
‘fifteenth of September, 1873, Joseph Wallis brought suit against de- 

fendant for five thousand dollars, on the ground that, without probable 
cause, it had published or caused to be published, in two courts and 
elsewhere, what plaintiff terms a false and malicious charge. 

This case was tried by a jury, and they returned against defendant a 
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verdict for one hentia dollars. From the judgment based on that 
verdict the company has appealed. It contends that said verdiet and 
judgment are contrary to law, as there was no proof that those who 
represent it ever entertained any malice toward plaintiff, and none can 
be inferred from any of their acts. 

Plaintiff testified in substance that “he knows—he did not say how— 
he was injured and could not get employment in consequence of the 
charge thus made against him. He heard—he does not say from - 
whom—that said charge was communicated to the other railroad com- 
panies. He applied, but in vain, to them and to several parties. No 
one told him he was a thief, but merely that they did not want to employ 
him.” 

In his cross-examination he said: “I am out of employment about 
three days (meaning, we presume, since about three days); I was, after 
my discharge, engaged during five months as a carriage driver, and asa 
stage driver during one month anda half. I did not take a nickel be- 
longing to the company; no witness swore that I did. Kinly, on whose 
report I was discharged, declared in court that I am not the man who 
received and appropriated the fare. The slander was not circulated 
generally, but only to railroad companies.” 

H. A. Harding, a witness of plaintiff, testified that “he knows him ; 
that he is an honest man; and that the accusation made against him 
has been circulated throughout the city, among the owners of hacks and 
carriages.” How he learned that; whether directly from these persons, 
or otherwise; what influenee and effect the report had or may have 
had; whether it was believed, and injured plaintiff, or disbelieved and 
denied, he does not say. 

Plaintiff alleges that the charge made against him has prevented 
him from obtaining a position; he did not prove either by his own decla- 
ration, or that of others, how long he was without employment. From 
his own lips we have the acknowledgment that, after his discharge, he 
was—during more than six months—engaged as a driver, and the most 
of the time in this city, at the very spot where, as he pretends, he could 
find no employment on account of the slanders published and circulated 
against him. 

If railroad officers and owners of hacks and carriages were warned 
against him; if that warning was the cause that he could not procure a 
position, why is it that these officers and owners were not summoned ? 
They might have sworn to the verity of the facts alleged by him, while 
he and the only witness who appeared in his behalf testified as to mere 
impressions, contradicted by his own declaration on the trial, that “he 
was about three days out of employment.” 

When and where—for the first—and, so far as we can ascertain, for 
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the last time—was the denounced charge published against him? In 
the Third District Court, in November, 1872; not before, not elsewhere. 
He was then surrounded by strangers, who, perhaps, did not know his 
name, and by friends who, no doubt, were favorably disposed toward 
him, They heard the alleged slander; they heard its contradiction; and 
that slander fell harmless at their feet, a few moments after it was;pub- 
lished. 

As long as he does not expose it, a man’s character is sacred, and he 
who assails it without cause should suffer; but a court can not look 
either out or beyond the record, and when, in that record, it finds but: 
vague and unsupported opinions, testified to by an interested party and a 
friend of that party, a court can not justly punish. Were we to decide 
on impressions, might we not pause and inquire how it occurred that the 
date of the imagined wrong and that of his action for redress are so 
distant from one another ? 

As to any express or implied malice on the part of defendant toward 
plaintiff, when and where was it shown? In this great and impoverished 
city, where so many are daily seeking employment, the compan, selected 
plaintiff out of the many, gave him a position which, to be <ce>pted, had 
but to be tendered, never addressed him a word of reproach, and only 
discharged him on the imparted information that he had been unfaithful 
and had violated his duty. Is there any company or any agent who 
would have acted otherwise ? 

Who informed against plaintiff? Was it a rival, an enemy, an appli- 
cant for the position he held? It was not, for that position was vacated 
and he did not take it. The fact that he was called as a witness and 
swore, as declared by plaintiff, that he was not the driver who received 
and retained the fare, shows that he was not prejudiced against him, 
but does not offset the legal effect of his previous declaration, when— 
without promise of reward, without hostility toward plaintiff—he pointed 
him out to defendant’s agent and told him: “There is the man who took 
the nickel.” 

The cases referred to by plaintiff's counsel and reported in the sixth 
and eleventh Annuals are different from that. presented to this court. 
In the first, the captain of a vessel was accused of having stolen and 
attempted to sell freight intrusted to his care. This accusation was 
unwarranted, had not even a pretext to stand upon. In the other case, 
a newspaper reporter had not merely alluded, as was his right, to plain- 
tiffs arrest and the circumstances of that arrest, but had assumed and 
asserted his guilt, and accused him of other crimes, without the least 
foundation or excuse. 

The doctrine which should govern the court in such controversies is 
as simple as sound. Was there a probable cause to justify the charge ? 





NEW ORLEANS, FEBRUARY, 1877. 69 


Wallis vs. the New Orleans and Carrollton Railro:.d Company. 


Was the charge made under the honest and reasonable belief that it 
was true? If so, no damages can be recovered. Applying that doctrine 
to this case, we can not maintain the verdict of the jury, for it is evident 
that the company acted upon an honest and reasonable belief, and not 
through that wanton and wicked disposition, grossly negligent of the 
rights, reputation, and feelings of others. 

It is therefore ordered, adjudged, and decreed that the verdict of the 
jury be and is hereby set aside, the judgment thereon based annulled, 
avoided, and reversed, and that there be judgment in favor of defend- 
ant; the costs of both courts to be paid by plaintiff and appellee. 


No. 5333. 
NELSON McSrea vs. Rotcurorp. Brown & Co. 


In a Suit brought to revive a judgment no plea will be entertained, and no evidence 
considered, which assails the validity of the judgment sought to be revived. 

4 PPEAL from the Fourth District Court, parish of Orleans. Lynch, J. 
tA T. Gilmore & Sons, for plaintiff and appellant. TJ. S. McCay and G 
A. Breaux, for defendants. 

The opinion of the court was delivered by Mannina, C. J. 

The plaintiff seeks to revive a judgment rendered in his favor in 1864 
against the defendants, and they resist the revival upon the ground 
‘that the original judgment is null for want of proper citation. 

Prior to the passage of the act of 1853 judgments were imprescriptible. 
They never died. That act imparted to them the quality of mortality, 
and eo instante prescribed the mode of averting extinction—* provided, 
however,” the act reads, “that any party interested in any judgment 
may have the same revived at any time before it is prescribed by hav- 
ing a citation issued according to law to the defendant or his representa- 
tive from the court which rendered the judgment, * * * * 
upon whom the citation shall be served, unless the defendant or his 
representative shows good cause why the judgment should not be re- 
vived.” Revised Statutes of 1870, sec. 2813. 

Without that act no petition to revive was necessary. The judgment 
existed, subject to attack at the times and for the defects specified in the 
laws pertaining to that subject. The act did not profess to provide, nor 
was it intended to provide, a new mode of attack, because of alleged 
nullities. Its title is “an act relative to the prescription of judgments.” 
Acts 1853, p. 250. Its purpose was to assign a limit to the duration of 
judgments, and to provide for the prolongation of their existence on 
condition of certain proceedings being taken. It was not intended to 
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establish a new mode of revising, setting aside, or reversing judgments. 
Article 556 of the Code of Practice had designated the four modes by 
which this was to be done. 

It has been held that the act of 1853 is not a statute authorizing a 
proceeding to annul a judgment on the ground that it was rendered on 
insufficient evidence. Drogre vs. Moreau, 23 An. 173. In that case the 
defendant urged that the petition for revival is insufficient because it 
does not mention the parish of her domicil, nor allege that the indebt- 
edness upon which was based the original judgment inured to her bene- 
fit, she being a married woman, and because it does not contain a prayer 
that she be authorized to stand in judgment. After remarking that 
these objections, if of any weight, should have been urged before the 
joinder of issue, the court say: “We do not think, however, that aver- 
ments of that kind are essential on a simple application to revive a 
judgment. The law simply provides the mode of interrupting the pre- 
scription of a judgment. It does not require the production of the 
same evidence upon which the judgment was originally obtained.” 

In Carondelet Navigation Company vs. St. Romes, idem 487, the appli- 
cation for revival was resisted on the ground of insufficient process, not 
that the process in the suit for revival, but the process in the original 
suit, was insufficient. The averment was that the defendant “was not 
legally cited, and that she never signed, nor authorized any one to sign 
for her, the obligation sued upon,” and upon which the original judgment 
was based. The court rejected the plea, saying “the object of this pro- 
ceeding is merely to keep in force the judgment rendered heretcfore by 
interrupting prescription.” The defense in the case at bar is of the same 
character, and must be disposed of in the same manner. 

The sole purpose of the act under review is to provide for the extine- 
tion of judgments by lapse of time, and to enable parties holding them 
to avert this consequence by proceeding in the manner prescribed in it. 
The prescription of conventional mortgages is averted by their reinscrip- 
tion. The prescription of judgments must be averted by a suit for 
revival with service of citation. The jadgment of revival rendered in 
such suit does not cure any defect in the original judgment. It does 
not. validate a judgment which was or is subject to attack because ren- 
dered on insufficient evidence or insufficient process, nor does it affirm 
or ratify the original judgment. It can not be pleaded in bar of an 
action of nullity for any defect in the original judgment. Unquestion- 
ably the plea of payment could be heard in this action, because that, 
like the plea of prescription, if successfully maintained, would show that 
the judgment is extinct. Perhaps a total and entire absence of citation 
upon any one might be pleaded, if we can suppose a judgment to have 
been rendered without any process whatever, but a defense, the object 
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of which is to impugn the validity of the original judgment, can not be 
heard in this proceeding, which is taken solely because of the statutory 
declaration that unless it is taken the judgment will expire. 

The testimony of plaintiff on the trial of this suit shows that the 
original judgment is entitled to a credit. . 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court is avoided and reversed, and that the judgment of plain- 
tiff against defendants, described in the pleadings as having been ren- 
dered by the.Second District Court of New Orleans on tenth of February, 
1864, and signed on seventeenth of same month and year, is hereby 
revived, subject to the credit of four thousand three hundred and 
sixty-eight dollars on the twenty-third of December, 1862, and that the 
defendants pay costs in both courts. 


No. 6477. 
StTouGHTON CooLry vs. H. H. Broap ET AL. 


When the record of appeal contains no note of the evidence offered aud received in 
the court below; and no statement of facts agreed on by the parties, or made by 
the inferior judge; and no bill of exception, or assignment of error, the appeal 
will be dismissed. And the usual certificate of the clerk of the lower court, that 
such a record contains a copy of all the evidence, ete., offered and filed in the 
lower court, is not sufficient to maintain the appeal. 

PPEAL from the Fifth District Court, parish of Orleans. Cullom, J., 

t\. Hornor & Benedict, for plaintiff and appellee. F. D. King, for ap- 

pellant. 

The opinion of the court was delivered by SpENcER, J. 

Plaintiff moves to dismiss this appeal of defendants, on the following 
grounds: 

First—That the record does not contain any written note of the evi- 
dence offered and received on the trial. 

Second—That it does not contain any statement of the facts agreed 
upon by the parties, or made by the judge. 

Third—That it does not contain any bill of exceptions, or assignment 
of errors. 

“The Supreme Court can only exercise its jurisdiction in so far as it 

shall have knowledge of the matters argued or contested below.” C. 

P. 895. 


The Code of Practice has provided carefully for all the phases which a. 
trial below may assume, and has provided the means of bringing to the 
notice of this court all questions of law and fact in appealable cases. 

Article 601 provides that “either party may require the clerk to take 
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down the testimony in writing, which shall serve as a statement of facts, 
if the parties should not agree to one.” 

Article 602 provides: “ When the depositions of witnesses have not been 
taken in writing in the inferior court, the party intending to appeal, or 
his advocate, must require the adverse party, or his advocate, to draw 
up, jointly with him, a statement of the facts proved in the cause, and this 
statement thus drawn up and signed, either by the parties or their advo- 
cates, shall be annexed to the record or transcript of the same transmitted 
to the Supreme Court.” 

' Article 603: “If the adverse party, when required to do so, refuse to 
join in making out the statement of facts, or if the parties can not agree 
as tothe manner of drawing the same, the courts, at the request of 
either, shall make such statement, according to their recollection of the 
facts, or from the notes they have taken of the evidence.” 

Article 896: “If, therefore, the copy of the record brought up be not 
duly certified by the clerk of the lower court, as containing all the testi- 
mony adduced, the Supreme Court can only judge of such cause on a 
statement of facts, prepared and signed in the manner directed above, 
or on a written exception to the opinion of the judge, or on a special 
verdict, and in the absence of all these, it shall reject the appeal with 
costs; but this is to be understood with such modifications as are con- 
tained in the following articles. ” . 

Article 897: “The appellant who does not rely, wholly or in part on a 
statement of facts, an exception to the judge’s opinion, or special ver- 
dict to sustain his appeal, but on an error of law appearing on the face 
of the record, shall be allowed to allege such error, if within ten days 
after the record is brought up he files in the Supreme Court a written 
paper, stating specially such errors as he alleges; otherwise his appeal 
shall be rejected.” 7 

The record in the case at bar has the usual certificate of the clerk ap- 
pended to it, in which he certifies “that the foregoing fifty-six pages con- 
tain a true copy and transcript of all the documents filed, proceedings 
had, and evidence adduced, ete.” 

If the motion in this case to dismiss rested upon the insufficiency of 
the clerk’s certificate, it certainly could not prevail. That certificate cer- 
tifies that the transcript is complete; that all the pleadings, proceedings, 
and evidence are contained in it. But when we open the record to ex- 
amine it, as we are bound to do under that certificate, we find nothing 
which “ gives us knowledge of the matters argued or contested below.” 
We find therein certain pleadings and copies of contracts, notes, pro- 
tests, notices of protest, and other papers. But we find no note or 
memorandum showing which, if any, of these various documents were 
offered as evidence on the trial below, or received or considered by the 
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court. We find no “statement of the facts proved in the cause,” made 
either by the parties, their advocates, or the judge. We find no special 
verdict, bill of exceptions, or assignment of errors. How can this court 
undertake to decide whether the judge a quo made a wrong judgment 
or not unless it have before it a statement, in some form, of the facts 
proven or considered by him? Are we to presume that all the docu- 
ments, etc., appearing in the record were offered in evidence, and received 
and considered by the court? Every lawyer knows that records are 
largely filled up with papers which are not offered, or if offered, not re- 
ceived in evidence. Every paper annexed to a plaintiff's petition, or 
defendant’s answer, is necessarily copied into the record, but this is no 
proof that such paper was either offered or received in evidence. 

The clerk’s certificate that a record contains “all the evidence ad- 
duced” in a cause, even if literally true, would not enable this court to 
review the judgment of the lower court, in the absence of a note of evi- 
dence, or statement of facts, or some memorandum in writing as to what 
was submitted to the judgment of the court, for while it might be true 
that the record contained “all the evidence adduced,” it might be equally 
true that it contains many papers and documents which were either not 
offered, or being offered were not received in evidence. Such a certifi- 
cate by the clerk does not enable this court to know the precise facts 
upon which tlre lower court acted, and without such knowledge this court 
can not proceed. It is clear, therefore, that such a certificate can not 
supply the place of a note of evidence or statement of facts. 

Under our law it is well settled that the clerk can only certify copies of 
his records, and that his certificate of any fact, not appearing by the 
record, is of no avail. He can not certify that a plaintiff's petition con- 
tains certain allegations, but he can certify a copy of that petition. As 
to what it contains, the petition must speak for itself. So a clerk’s cer- 
tificate that a record contains “all the evidence adduced ” is ineffective, 
if that record does not of itself show what evidence was adduced. In 
our opinion the clerk can not “duly certify” a record “as containing all 
the evidence adduced” as contemplated by article 896 of the Code of 
Practice, unless there is in that record some proper note or memoran- 
dum of the evidence offered and received. If there is such note in the 
record, then the clerk may well certify that the record contains copies of 
the instruments of evidence named in it. To hold otherwise would, it 
seems to us, put litigants at the mercy of the memory of clerks, and 
abandon all certainty in judicial proceedings. These certificates which 
clerks append to transcripts are most frequently written weeks, often 
months, after the ease is tried. Now, there being no note, or memoran- 
dum, of the evidence offered and received, to be found in the record, does 
not the clerk, of necessity, when he certifies that record as containing 
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“all the evidence adduced,” do so from mere memory? Suppose wit- 
nesses to have testified orally in court, and that their testimony was not 
reduced to writing, might not the clerk, after the lapse of weeks or 
months, forget this, and innocently certify the record as containing “ all 
the evidence adduced.” But if there is in the record, as part of it, a 
writing made at the time of trial and under the supervision of the par- 
ties and the court, showing what evidence was offered, then the clerk 
certifies what the record shows of itself. If the testimony has not been 
noted in writing, its place can only be supplied by a statement of facts 
made by the parties or the judge. The clerk has no power, either directly, 
or by his certificate, to supply this statement. 

We therefore conclude, that as an examination of the record in this 
case does not give us “ knowledge of the matters argued or contested 
below,” and does not put us in possession of the facts upon which the 
judge a quo based his decree, we are obliged to dismiss this appeal. 

It is therefore ordered that this appeal be dismissed at the cost of ap- 
pellants. , 


CONCURRING OPINION. 


Mannina, C. J. I concur in the judgment dismissing the appeal. 


The certificate of the clerk is in the usual form; i. e., that the foregoing 
pages contain a true and complete transcript of all the proceedings had, 
evidence adduced, and all the documents filed upon the trial of the case. 
In the absence of any allegation impeaching its truth the certificate is 
conclusive—-pro veritate accipitur. Neither party questions its truth. 
There is no suggestion of diminution of the record, nor application for 
a writ of certiorari. 

In Reeves vs. Adams, 5 La. 288, it was said, the Supreme Court will 
consider the entire case, and decide on its merits, if either the clerk or 
judge a quo certifies that the record contains all the documents and evi- 
dence on which the cause has been heard and determined. 

In Erwin vs. Orillion, 6 La. 205, this doctrine was repeated, the form of 
the dictum there being, that the,certificate of the clerk alone that the 
record contains a copy of all the documents on file, a transcript of all 
the proceedings had, and all the testimony adduced, authorizes the Su- 
preme Court to examine a case on the merits. See, also, Cammack vs. 
Gordon, 20 An. 213, and Louisiana State Bank vs. Cammack, 21 An. 133. 

I recognize the correctness and binding force of these decisions, and 
am prepared to examine this case on its merits. But when I turn to the 
record, I find no note of the evidence that was offered. There is a mass 
of documents copied in the transcript, but nothing to indicate that they 
are a part of the testimony. The appellate court will not notice docu- 
ments that are copied in the transcript, if not referred to and indicated 
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in the note of evidence, although they may be annexed to the answer. 
McAuliffe vs. Destiehan, 9 Rob. 466. 

It is the duty of the appellant to see that the record contains all the 
evidence on which the case was tried. Magloire vs. Barbin, 25 An. 667. 
And it is not the duty of the clerk to take it in writing, unless required 
by one of the parties to the suit. C. P., art. 601; Bowman vs. Janes, 6 
La. 124. There is no statement of facts, which can alone supply the 
want of the evidence as received, nor is there any assignment of errors, 
nor bill of exceptions. There is nothing which can inform the court of 
the merits. We can not reverse the decision of the lower court, as the 
appellant desires, because the record filed by him does not afford us any 
means of ascertaining that it is wrong. We can not affirm it, though the 
legal presumption is in favor of its correctness. When there is no note 
of evidence in. the record of appeal, it will be presumed that the judg- 
ment of the court a qua was properly rendered, and upon evidence prop- 
erly before it. Graham vs. Rice, 23 An. 393; Simmons vs. Howard, idem 
504; Smith vs. New Orleans, 24 An. 20. 

The party who desires to have a judgment, of which he complains, re- 
versed, should have the testimony reduced to writing, or a statement of 
facts made; otherwise the presumption is that appellees fully made out 
their case below. Johnson vs. Spearing, 15 La. 232. 

Dismissal of the appeal is the only action the court can take, and it has 
been already so adjudged. In every appeal the evidence on which the 
judge acted must be brought up, or the appeal will be dismissed. Jones 
vs. Neville, 9 Rob. 478. 


No. 5292. 
Mrs. M. W. Granam vs. Mrs. Z. A. THAYER. 


Where a note is executed by a married woman authorized by her husband for prop- 
erty bought by her, during marriage, and it is not shown that she is separate in 
property, nor that she administered her paraphernal property, nor that she was 
a public merchant, nor that the property inured to her separate benefit, she can 
not be held liable on the note. Such a nete isa debt of the community, inasmuch 
as the property, the consideration of the note, belongs to the community. For 
such a debt, a wife, such as is sued herein, is incapable of binding herself. The 
husband alone is liable. 


PPEAL from the Fifth District Court, parish of Orleans. Cullom, J. 
41 Hunton & Grover, for plaintiff and appellee. H. D. Ogden, for de- 
fendant. 
The opinion of the court was delivered by Marr, J. 
This is a suit against a married woman on a promissory note made by 
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her to her own order, and by her indorsed in blank, with the authoriza- 
tion of her husband. . 

Defendant, after pleading the general denial, answered that the note 
sued on, and a similar note, were given for real property purchased by 
her from plaintiff. That finding she could not meet the notes, she con- 
sented to abandon the property in full payment; that the property was 
sold with her consent; that she received no part of the price; that the 
proceeds were applied to the payment of the two notes, and that this 
arrangement, as she believed and intended, was in full satisfaction and 
payment of the whole indebtedness. 

Defendant was not present and was not represented at the trial in the 
court below, and no evidence was offered except the note itself. There 
was judgment in favor of plaintiff, and the case is before us on the ap- 
peal taken by defendant. 

The note shows on its face that it was made and indorsed by a married 
woman, and it is not alleged in the petition, nor does it otherwise appear, 
. that she was separate in property, nor that she administered her para- 
phernal property, nor that she was a public merchant, nor that thé con- 
sideration for which the note was given inured to her separate advan- 
tage. 

The law presumes a community of acquests and gains in every mar- 
riage. C. C. 2399 (2369.) Whatever may be purchased during the mar- 
riage by husband and wife, or by either, falls into this community or 
conjugal partnership, except where the separate means of one of the 
spouses are used with the intention to make a separate acquisition. C. C. 
2402 (2371); Dominguez vs. Lee, 17 La. 296. 

The debts contracted during the marriage also enter into the commu- 
nity, except such as are contracted for-the separate benefit of one of the 
spouses. C. C. 2403 (2372). The debts of the community must be paid 
by the husband, the head and master of the conjugal partnership. C. C. 
2404 (2373). And the wife is forbidden to bind herself for the debts of 
her husband or of the community. C. C. 2398 (2412). 

In general, where property is purchased during the marriage, the fact 
that it is conveyed to the wife does not create even a presumption in her 
favor. The property belongs to the community, and she is not bound 
for the price. Davidson vs. Stuart, 10 La. 148; Beatie vs. Walker, 1 Rob. 
431; Smalley vs. Lawrence, 9 Rob. 211. 

Property purchased by the wife is presumed to belong to the commu- 
nity, and to be liable for its debts unless the contrary be shown. Webb 
vs. Peet, 7 An. 92; Clarke vs. Norwood, 12 An. Debts contracted during 
the marriage are presumed to be debts of the community, and the wife 
will not be bound unless it be proven that the consideration inured to 
her separate benefit. Thomson vs. Chick, 19 An. 206; Surls vs. Hima, 
20 An. 229. 
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No proof would be admissible under the allegations of the petition in 
this case which would charge the wife with liability. The fact that she 
purchased the property for which the note was given does not create a. 
presumption that she was the owner, nor rebut the legal presumption 
that it was an acquisition of the community, for which she is not per- 
mitted by law to bind herself. 

The judgment of the court below is clearly erroneous, and it would be 
useless to remand the case, since there are no allegations in the petition 
under which proof of liability could be made. We will not conclude the 
appellee, however, but will afford her the opportunity to establish the 
liability of the defendant, appellant, if she can do do so, in another suit. 

It is therefore ordered, adjudged, and decreed that the judgment ap- 
pealed from be avoided and reversed, and that there be judgment of 
non-suit against plaintiff, appellee, with costs in both courts. 


No. 6405. 
Srats oF LOUISIANA EX REL. T. J. DURANT vs. THE BoaRD OF LIQUIDATORS. 


The act of the Legislature No. 81 of the year 1872, which abolished the free-school 
fund, and which ordered the bonds com posing that fund to be sold by the Auditor 
and Treasurer of the State, is unconstitutional, and no property in any of those 
bonds has been acquired by any purchaser of the bonds, who may have bought 
them at a sale made under said act No. 81. 


PPEAL from the Superior District Court, parish of Orleans. Lynch, 
A J. Hornor & Benedic& for relator and appellant. H. €. Dibble, 
Acting Attorney General, for appellee. 

The opinion of the court was delivered by Spencer, J. 

Relator alleges that he is the owner of three “ free-school- und bonds,” 
issued under act (No. 182) of the nineteenth of March, 1857, and of 
twelve coupons due thereon: that he acquired said bonds by purchase 
from the State, at a sale thereof made by the Auditor and Treasurer 
under section six of act No. 81 of 1872, and paid for them with a three- 
thousand-dollar “certificate of indebtedness,” issued to him for profes- 
sional services, and duly registered as provided in said act; that on the 
twenty-fourth of January, 1874, the funding act was passed, providing 
for the funding of the outstanding obligations of the Sta*e; that said 
three bonds and coupons are part °f the obligations of the State funda- 
ble under said act; that the said bonds are of the class designated as 
doubtful by the supplemental funding bill, act No. 11 of 1875, page 110; 
that the Board of Liquidation refuses to fund them; wherefore he prays 
for a mandamus, which was directe1 to issue nisi. 

The Funding Board, as cause why said bonds should not be funded 
for, answer: 
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" First—Generally deny relator’s allegations. 

Second—Say the ocnds sued upon are not valid obligations of the 
Sta*e in the hands of relator; that the act No. 81 of 1872 is, so far as it 
authorized the reizsuance of the said bonds, void. 

Third—That the State received no valid or sufficient consideration 
. for said bonds, and that the relator is the first holder from the State 

with full notice. 

Upon these issues the case was tried. The court discharged the rule 
and refysed the mandamus, and the relator prosecutes this appeal. 

The testimony shows that the relator purchas2d these bonds at tine 
‘sale of the “ free-school-fund” bonds, made by the Auditor and Treas- 
urer under section six of act No. 81 of 1872, and paid for them by a 
“ certiicate of indeb:edness” for three thousand dollars, issued fcr pro- 
fessional services rendered the State at Washington, and duly registered 
according to the first section of said act. 

The counsel for the b-ard insist in their brief that tnis suit is prema- 
ture, since the supplemental funding act declares that the board shall 
not fund these bonds until a final decree of the Supre ae Court has es- 
‘tablished th<ir validity and lega.ity; that tois decree of the Supreme 
‘Court is a cond.tion precedent to the relator’s right to proceed by man- 
damus; tnat the relator should have first brougnt a regu.ar suit against 
tne board and established the validi-y of his bonds, and then have pro- 
ceeded by mandamus if the noard refused to fund them. 

Had this objection been pleaded in limine there might have be n more 
force in it. But the defendants chose to gq,to trial on an answer which 
put the validity and fundability <f the bonds in relat-r’s hands at issue. 
‘The court must try the issues presented, whether in the petition or an- 
swer. The law abhors litiga‘ion and multiplici'y of actions. As an 
original proposition we see no good reason why the question of validity 
of the bonds should not be cumulated with a proceeding for mandamus. 
-It would at leas* save costs, diminish litigation, and hasten results. 

But there is a more serious defense interposed to relator’s demands. 
‘The board alleges that the act No. 81 of 1872, directing the sale of the 
free-school bonds is void, as violative of the act of Congress of the fif- 
teenth of February, 1843, and of article 139 of the constitution of the 
State. The act of Congress above referred to provides (see act of Feb- 
ruary 15, 1843, 5 Stat. at Large, page 600): 

“That the Legisiatures of Louis‘ana and certain other States be; and 
they are hereby, au‘horized to provide by law for the sale and convey- 

- ance in fee simple of all or any part of the lands heretofore reserved 
and appropriated by Congress for the use of schools within said States, 
and to invest the money arising from the sale thereof in some product- 
ive fund. the proceeds of which shall be forever applied, under the 
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direction of .said Legislatures, to the use and support of schools within 
the several townships and districts of country for which they were ori- 
ginally reserved and set apart. and for no other use or purpese what- 
ever; provided said land or any part thereof shall in no wise be sold 
without the consent of the inhabitants of such township or district, to 
be obtained in sueh manner as the Legisla ures of.said States shall by 
law direct; and in the apportionment of the proceeds of said fund, each 
township and district shall be entitled to such part thereof, and no more, 
as shall have accrued from the sm or sums of mney arising from the 
sale of the school lands belonging to such township or district.” 

Section tw> authorizes Legislatures to protect school lands from waste 
and for leasing them when deemed inexpedient to sell. 

Section three provides that “in case the proceeds acciuing to any 
township or district from said fund shall be insufficient for the support 
of schools therein, the Legislature is to invest the same in the most se- 
cure and productive manner, until the fund bécomes adequate to the 
permanent maintenance and support of schools within the same,” ete. 

The Legislature, by act No. 321 of 1855, created the “free-school fund,” 
and declared that the same “shall be held by the State as a loan, and 
shall be and remain a perpetual fund to be called the ‘ free-school fund.’ ” 
The act by its thirty-second, thirty-third, and thirty-fourth sections pro- 
vides for the sale of sixteenth sahool sections, and for paying the proceeds 
into the treasury, and for paying thereon to the townships six per cent 
interest according to the act of Congress. Section thirty-six provides 
that “all moneys received or to be received as proeeeds of sales of six- 
teenth sections and the interest thereon shall be placed to the credit of 
the townships and the interest be paid out as the people thereof direct.” 

The act of the Legislature No. 182 of 1857 further provided by its 
first and second sections for the ascertainment of the debt due by the 
State to the free-school fund, and directs the issue of bonds of the State 
therefor by the Governor, payable in forty years, and bearing six per 
cent interest, payable semi-annually, said bonds to be of the denomina- 
tion of one thousand dollars. The fourth section pledges certain other 
bonds and the interest to accumulate thereon as a special trust fund for 
redemption of these school-fund bonds. Section eight declares that the 
assets of this free-school fund “shall be a perpetual fund in trust, never 
to be diverted to any other purpose than that for which it was and is 
pledged. The interest accruing on said bonds shall first be applied to 
the payment of the annual interest due to the various townships in the 
State, to be ascertained as provided in section nine of this act. The 
balance of the interest collected shall be placed in the current school 
fund and applied to current school expenses.” Section nine provides 
for ascertaining the amount due the several townships, and the mode of 
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calculating and paying the in‘erest thereon. Section twelve provides 
that all the bonds belonging to the “free-school fund,” or which may 
hereafter belong to it, shall be delivered to the Secretary of State and 
State Treasurer, and be by them held in joint custody, and by them de- 
livered to their successors, who shall execute duplicate receipts therefor, 
one of which shall be delivered to the Governor and filed in the execu- 
tive office. 

The constitution of 1868, article 139, provides that the assets of this 
“ free-school fund [follow.ng almost exactly the language of the act of 
1855 (No. 321) creating the fund] shall be held by the State as a loan, 
and shall be and remain a perpetual fund, on which the State shall pay 
an annual interest of six per cent, which interest * * * shall be 
applied to the support of public schools, and this appropriation shall 
remain inviolate.” 

Does the act No. 81 of 1872 violate this provision of the constitution 
and the provisions of the act of Congress of the fifteenth of February, 
1843, as carried into effect by acts Nos. 321 of 1855 and 182 of 1857, of 
the Legislature ? 

The relator contends that there is no force in the objection raised 
under article 139 of the constitution, that that article in no way forbids 
the sale of the particular bonds mentioned in act No. 81 of 1872. That 
article must be construed with reference to the act of Congress and pre- 
vious acts of the Legislature above referred to. The act of Congress 
directs the Legislature to invest the proceeds of these school lands in 
some “ producti ze fund, the proceeds of which shall be forever applied, 
under the direction of the Legislature, to the use and support of schools 
and for no other purpose.” 

The act of the Legislature of 1855 organized the free-school fund and 
provided for the sale of the school lands and the payment of the pro- 
ceeds into the treasury, and declared it “shall be and remain a perpetual 
fund to be called the free-school fund.” 

The act of 1857 provided for the ascertainment of the amount due by 
the State to this fund, and directed the issue of State bonds therefor by 
the Governor, payable in forty years, with six per cent interest, payable 
semi-annually. The fourth section pledges certain bonds for the redemp- 
tion of these free-school bonds, and the eighth section declares that the 
assets of this free-school fund “ shall be a perpetual fund in trust, never 
to be diverted to any other purpose,” and “that the interest on these 
bonds shall first be applied to the payment of the annual interest due 
to the various townships in the State.” Finally, section twelve provides 
special depositaries for these bonds, to wit: the Secretary of State and 
the Treasurer, who are to hold them “in joint custody.” Now, the con- 
stitution repeating, in almost the identical words, the act of 1855, creat- 
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ing this “free-school fund,” provides that the assets composing said 
fund “shall be held by the State as a loan, and shall be and remain a 
perpetual fund * * * the interest of which shall be applied to the 
support of public schools, and this appropriation shall be inviolate.” 

Does the act No. 81 of 1872 violate this act of Congress and the con-. 
stitution of the State? The act of Congress directs an investment:in 
some “ productive fund.” The Legislatures of 1855 and 1857 carried 
into effect. the act of Congress by creating and organizing the ‘free- 
school fund. The constitution in substance says this fund “ shall be and. 
remain a perpetual fund.” The act 81 of 1872 by its third section 
“abolishes” this free-school fund, and transfers its assets to a special 
fund created by it for “redemption of the floating debt.” By its-sixth 
section it directs the Auditor and Treasurer (the Secretary of State and. 
Treasurer being the lawful joint custodians) to sell the bonds belonging: 
to this fund to the highest bidder for currency or State warrants or eer-- 
tificates of indebtedness. . 

In our opinion this act 81 of 1872 not only viclates the aet of Gen- 
gress and the legislation thereunder and the constitution, but was an 
act of spoliation, intended and designed to deplete the treasury iof 
every available asset or fund in‘it. These school bonds were supposed 
to be more salable than Auditor’s warrants and certificates of indebt-- 
edness with which the State had been deluged; hence some device .to 
get hold of them had to be concocted, and act 81 was the result. Some 
of these bonds were, it appears, not even negotiable; hence act 81 pro- 
vides and directs that in such ease the Auditor should indorse them 
with words to the effect that they were hereafter payable to bearer. 

The interest of these school-fund bonds was pledged for the payment 
of the interest annually due to the several townships for school lands. 
sold. The third section of act 81, directing the Auditor to annually esti- 
mate what would have been due to the free-school fund, if the same 
had not been abolished, and to levy and collect a tax to pay interest 
thereon, is not a compliance with the act of Congress, nor does it relieve 
the measure of the character we have already given it. We regard act 
81 as violating the faith and solemn pledges of the State, that the State- 
quoad those bonds was and is a mere trustee, and that the acts of Con~ 
gress and the legislative action thereunder created obligations on the- 
part of the State, in favor of the inhabitants of the various townships: 
and other beneficiaries, which the State is not at liberty “to abolish” at 
its pleasure. 

We therefore regard the sale of these “ free-school bonds” held by the 
relator to be null and void, and that he acquired no title to them by 
virtue of the pretended sale under section six of said act 81. 

The judgment of the lower court discharging the rule nisi, and refus~ 
ing the mandamus is affirmed, with costs in both courts. 

6 
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No. 5314. 
A. RocHEREAU ET AL. VS. WILLIAM McC. JONES ET AL. 


The illegal cancellation of an official bond will not release the sureties on the bond, 

' from their liability for any official delinquency of their principal. 

The sureties on the official bond of a notary public are liable for any loss, or damage 
. G@aused by his affixing his notarial paraph to any mortgage note which he knew 
to be forged. And any one injured by his act, has a right of action on the bond 
-» against his sureties. 
PPEAL from the Sixth District Court, parish of Orleans. Saucier, J. 
C. E. Schmidt, for plaintiffs and appellees.. William Grant, for de- 
fendants. 
The opinion of the court was delivered by DEB.anc, J. 
“* One of the defendants, William McC. Jones, was, in’ 1869, a notary 
‘public of the parish of Orleans. As such he gave two bonds, one on the 
* twenty-eighth of July, 1869, the other on the fifteenth of August, 1870. 
The condition of each of said bonds is “that said Jones shall well and 
faithfully discharge and perform all the duties incumbent upon him as 
a notary public, in accordance with the laws of the State.” In substance, 
- the aforesaid condition is that fixed by an act of the Legislature ap- 
proved on the twelfth of March, 1857, and which provides “that the 
‘ notaries appointed for the parish of Orleans shall give bond in the sum 
“of five thousand dollars, subscriked in favor of the Governor of the 
“State, and conditioned as the law directs, for the faithful performance of 
~ ‘their duties.” 
‘ The other defendants are Edward H. Wilson and the legal representa- 
tives of Samuel S. Green, the sureties on the bond furnished by Jones 
in 1869. 

The plaintiffs have brought suit against said defendants for $1241 31, 
with five per cent interest thereon from the thirty-first of December, 
1872, for this: They allege that on the thirtieth of December, 1871, one 
August Hoffman, by act passed before said Jones ‘as a notary, sold to 
the Union Band Association No. 1, for twenty-six hundred dollars, the 
property described in said act. One third of the price was paid in cash; 
for the balance the association, through its president, furnished two 
notes of each $866 66%, drawn and indorsed by said association. These 

~ notes were delivered to the vendor, and were in his possession on the 
day of the trial of this case. 

Between the.thirtieth of December, 1871, when these notes were fur- 

, nished by the Union Band Association, and the third of May, 1872, 
- Jones forged two notes exactly similar to those drawn by said associa- 
tion in favor of Hoffman, and attached to those forgeries, in red ink, 
‘the following certificate, to wit: Ne varietur, secured by mortgage by act 
passed before me and stamped three dollars. New Orleans, December 30, 
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1871. That certificate is signed William McC. Jones, notary public. On 
the first of May, 1872, representing these notes as those which had been 
subscribed by the association, and ‘which were secured by the vendor’s 
mortgage and privilege, he offered to sell them to plaintiffs, aware us he 
was that they were in the habit of investing in mortgage paper. Plain- 
tiffs’ attorney was instructed to examine the act of sale with which 
those notes were identified and the title to the property sold. This he 
did, and the report being favorable, plaintiffs purchased the notes for 
$1707 28, paid to said Jones on the third of May, 1872. 

At the maturity of the first of said notes, with a view of concealing 
his fraud and his crime, Jones paid on account of the same the sum of 
$422 40, and by misrepresentation obtained a delay for the payment of 
the balance. The extended delay expired, and plaintiff sued out execu- 
tory process to enforce payment of the balance due to their firm on the 
discounted notes, and ascertained then that they held but mere for- 
geries, which they were induced to buy because they appeared to be 
secured by the vendor’s mortgage and privilege, a fact certified to by 
said notary’s signature, which was known to plaintiffs. 

Defendants aver that said plaintiffs have no cause of action; that the 
bond given by Jones and signed by them in 1869 was canceled before the 
act of malfeasance charged against said Jones, by virtue of an order 
from C. C. Antoine, then acting as Governor, on the fifteenth of Septem- 
ber, 1873, six days after plaintiffs had filed their suits against defend- 
ants, and notwithstanding plaintiffs’ protest against the canceling of said 
bond, filed in the office of the Secretary of State within the delay pre- 
scribed by law. They further contend in their defense that, if the bond 
of 1869 was not annulied by the aforesaid order, it was superseded by 
the bond executed in 1870 by said Jones and other sureties, and they 
relieved from all liability. 

In May, 1872, when Jones discounted and transferred the notes he had 
forged, the bond of 1869 was not and could not have been legally canceled, 
and no subsequent cancellation of that bond could impair or destroy a 
right previously acquired. At and after the date of the forgery, and at and 
after the date of his fraudulent transfer to plaintiffs, Jones was a no- 
tary public,of the parish of Orleans. There is an admission that he 
was suspended from the exercise of his functions as such on the twenty- 
fifth of August, 1873, but that suspension is not equivalent to the 
vacancy which happens by the resignation, death, or dismissal of an 
officer, or by the expiration of his term of office. It is only from the 
date of that vacancy that an application can be made to raise and annul 
the officer’s bond, and only from that date that the Governor is author- 
ized to order a publication of any such application. It is useless, 
then, to discuss the demerits of the course pursued in this instance by 
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Jones’s sureties, the Secretary of State, and the acting Governor. They 
are fraught with the most patent and unjustifiable irregularity; a care- 
lessness which has not.an excuse, not a pretext to stand upon. V. R. 
S., section 359. 

Was the bond of 1869 superseded by that of 1870, as contended by ap- 
pellants? The reasons urged by their able counsel are insufficient, and 
we have looked in vain for any in our statutes and reports to support 
that pretension. Under the former legislation the term of office of a 
notary was fixed at four years, since then that term continues as long as. 
he renews his bond within the delay prescribed by law, and that delay 
is of five years. Therefore Jones’s bond of 1869 remained in force until 
at least the twenty-eighth of July, 1873, if we measure that bond by the 
term of the four years commission; otherwise, until the twenty-eighth 
of. v uly, 1874, and it was in May, 1872, that he was guilty of the offense 
charged against him. V.R.S., sections 2505, 2506. 

If, within the prescribed delay, officers were allowed to give several 
bonds instead of one, where the validity and sufficiency of that one are 
undisputed, what confusion might ensue. They might, with a considera- 
ble degree of impunity, fail in the discharge of their duties or violate 
their obligations, and as very often the dates of thcse omissions and 
commissions could not be ascertained or made to correspond with the 





dates of either the previous or ulterior bonds, thesureties of the offender 
could seldom be reached. 


From the evidence on file in regard to said bonds we conclude that 
the sureties’ right to apply for the canceling of that given in 1869 had 
not accrued; that under the circumstances the acting Governor was 
without authority to issue even a notice of their application; that the 
granting of said application was unwarranted in law, unwarranted by 
the facts; that if said notice had not been premature, the protest of 
plaintiffs was filed within the time and at the place indicated by law, 
and that from the date of that protest the Govern$r’s duty was to refer 
the parties to a court of competent jurisdiction. He has not done so, 
and the bond of 1869 is neither canceled nor superseded, VY. R. 8., sec- 
tion 361. 

The appellants have called our attention to a section of the Revised 
Statutes of 1876, which provides “that the notary’s bortd is for the 
faithful performance of all the duties required by law toward all persons 
who may employ him in his profession of notary,” and that the letter of 
that section excludes plaintiffs from the list of those who can proceed 
on that bond, for the reason that they had not employed Jones, and he 
was not acting for them. The answer to that is that the act of 1857, 
the only one that applies to this case, fixes as. the broad and legitimate 
condition of the notary’s bond, that he shall faithfully perform his duties 
in that capacity. 
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Has he complied with or has he violated that obligation? We fully 
concur in the proposition invoked by appellants’ counsel “that he did 
not bind himself for Jones’s good behavior as an individual.” If, then, 
as a notary, from the twenty-eighth day of July, 1869, when he gave his 
bond, until the third of May, 1872, when he stole the price of his forgery, 
he has faithfully performed his duties as a notary of the parish of Or- 
leans, appellants’ defense must prevail. 

In matters of sales.on:‘terms, when notes are furnished by the vendor, 
what is the duty imposed on the notary? He shall attest each of the 
notes by putting his name on them, mentioning the date of the act 
from which the mortgage and privilege are derived, under the pen- 
alty of damages. R: C. C., 3384. That attestation, the notary’s name, 
his signature, those distinct and deceitful badges of simulated authen- 
ticity, are on the face of the discounted notes. The forgery is not that 
of an individual, but of the notary; his’ signature on those notes dis- 
guised and concealed the criminal fabrication, justified the conviction 
of their reality, left no room for suspicion and doubt, and was, as to the 
form and legal existence of those instruments, the principal, nay, the 
only cause which induced an acceptance of their transfer. Was not 
that forgery a violation of his official duty? If not, what would amount 
to or constitute such a violation ? 

Had he not attached his signature to the attestation and his official 
capacity to his signature, however guilty he would have been, his sure- 
ties on his bond would not have been responsible. Had he discounted 
or sold notes forged by another notary, or by any one: else but him- 
self, he alone would have been liable. But, can his sureties be released 
when the evidence establishes beyond contradiction that it was: as 
a notary he forged the notes, as. a notary that he forged: the signature 
of the parties to the act, and that it was his signature as a notary 
that gave to those notes that form, that character, without which 
they could not have heen converted into money? The-attorneys repre- 
senting appellants rely on decisions of this court reported in the 
sixth and sixteenth. Annuals. Those decisions we adhere to: If in- 
terested parties deposit funds with a notary and he fails to account for 
those funds, his sureties are not liable; and why? Because, as his office 
is not one of deposit, he was trusted and received the deposit, not as an 
officer, but as an individual. The. doctrine cited by Burge is to the 
same effect, that in Scotland the sureties of messengers and notaries, 
when the latter act in another and different capacity—for instance, the 
first as agents, the others as town clerks—are not liable for their errors 
and neglects in the last-mentioned capacity, and in support of' that in- 
controvertible opinion he cites a maxim as ancient as legislation: 

“Losqu’on se rend: caution: pour quelqu’un, l’engagement ne va pas 
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au-dela de la somme ou de la cause exprimée; on ne se rend pas ron 
plus responsable des dommages qui peuvent naitre d’unec ause étran- 
gére au cautionnement.” 

We find in Burge, page 49, “ that the surety of a public officer is re~ 
sponsible only for those acts which are done ky virtue, or under color, 
or by means of the office he holds.” Jones’s forgery, his fraud, was suc- 
cessful; and why? Because they were perpetrated under color and by 
means of the office he held. His capacity and his offense can not be 
asseverated. 

High and important functions are intrusted to notaries; they. are in- 
vested with grave and extensive duties; they are charged with the 
solemn preparation of the authentic evidence of our transactions, of 
last wills, of those titles which pass from one generation to another. 
Their responsibility is as high as their trust, and a notary who officially 
certifies as true what he knows to be false violates his duty, commits a 

xcrime, forfeits his bond, binds himself, and binds his sureties. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court be and it is hereby affirmed at appellants’ costs. 


DISSENTING OPINION. 


‘-Marr, J. I am not able to concur in the opinion of the majority of the 
court just pronounced in this case. 

I differ with my brethren on a single point only, -_ the range of in- 
quiry is within very narrow limits, depending upon the meaning and 
effect of article 3384 (3347) of the Civil Code, which is as follows: 

“Every notary before whom an act shall have been passed by which 
notes to order have been given for the payment of a debt bearing a privi- 
lege or mortgage, shall attest each of the notes by putting his name on 
them, mentioning the date of the act from which the privilege or mort- 
gage is derived, under the penalty of damages.” 

An act of sale was passed before Jones, a notary, and two notes were 
given for the deferred payments of the price, bearing vendor’s mortgage. 
It was the official duty of Jones to paraph these notes, and if he had 
failed to do so he would have been liable in damages. He did all with 
respect to these two notes that the law, that his official duty, required. 
He chose to do something more. After his entire official duty with re- 
spect to these two notes had been performed, he made two other notes, 
exactly the counterpart Of the two real notes. He forged the signature 
of the maker.and indorser. He paraphed these forgeries, just as he had 
paraphed the two real notes, and he sold these forged notes to Roche- 
reau & Co. 

-Rochereau & Co, took these forged notes on the faith of the paraph of 
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Jones, and when the forgery was discovered they sued Jones and the 
sureties on his official bond. The condition of the bond is that Jones 
shall “well and faithfully discharge and perform all the duties incum- 
bent upon him as a notary public, in and for the parish of Orleans, in ac- 
cordance with the laws of the State of Louisiana.” 

No complaint is made that Jones did not do all that the law and duty 
required of him touching the act and the two genuine notes, and whep 
he forged two other notes, and put his paraph upon them, he was not 
doing any act required of him by law, he was notin the performance 
of any duty, he was simply committing a crime which the law forbids 
and punishes. x 

The act of 1857 requires notaries to give bond for “the faithful per-. 
formance of their duties.” R. 8S. of 1870, sec. 2521.- Section 2503 of the 
Revised Statutes directs that the condition of the notary’s bond shall be 
for “the faithful performance of all duties required by law toward all 
persons who may employ him in his profession of notary.” The condi, 
tion of the bond differs from that prescribed in this section, but the en- 
actment is a correct exposition of the intention of the Legislature with 
respect to the liability of the sureties of the notary. They are answera- 
ble to those who employ the notary in his profession for his failure to 
perform his professional] duty. ; 

Rochereau & Co. did not. employ Jones. The parties to the act of sale 
employed him, and he performed his entire duty to them. He committed 
a crime, and defrauded persons who had not employed him in his pro- 
fession as notary, which his position as notary enabled him to do, and 
Rochereau & Co. were the victims. In al] this criminal conduct he did not 
fail to perform his official duty toward any person who had employed 
him in his profession. He simply violated his duty:as a citizen by com-. 
mitting a crime against the peace and dignity of the State. 

Davis vs. Barham, 1 An. 528, it seems to me, does not authorize the 
interpretation which has been put upon it. Barham was sheriff of More- 
house parish. Davis had obtained a judgment against Hall, and an exe- 
cution was issued upon that judgment, and was put into the hands of 
Barham, to be levied upon certain slaves, the property of Hall, and in his 
possession. Barham had ample time to levy on the slaves. Instead of 
doing this, which his official duty required, he sent word to Hall to get 
the slaves out of the way before a certain hour, or he would be at his 
house at that hour to make the levy. Hall took the slaves into the State 
of Arkansas, and when Barham arrived at his house with the writ the 
property was beyond his reach, as Barham intended and arranged be- 
forehand. Failing to make his debt, Davis sued Barham and his sure- 
ties, and they were held liable. 

The difference between that case and this is manifest. Barham, as 
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sheriff, had received the-writ: He knew where the property was; it was 
within his reach. If, instead of sending a messenger to Hall warning 
him to remove his: property, he had gone with the writ, he would have 
fownd-and have levied: on the slaves. It was: a clear case. of failure on 
his part to perform an official-duty which it was perfectly in his pewer 
to.have performed, and which he willfully and purposely failed to per- 
form, simply because he did not choose and did not intend-to perform it. 
He-and his sureties were not held liable for a wrongful act not pertain- 
ing to-his official duty, for doing something which the law prohibits and 
punishes as a crime, but for not doing what the law specially required 
him to do, which he simply refused to do, and which he placed it out of 
his: power to do, when the performance was perfectly within his power. 

‘The law does not require, nor does it authorize, the notary to paraph 
notes generally. It is not his business to paraph any and all notes. His 
duty and power in this respect are restricted to notes which are to be 
idéntified-with acts passed-before him, stipulating a privilege or mort- 
gage. This means real, genuine notes, not forgeries, whieh are only the 
false semblance of notes. The law requires no official act of the notary 
touching forged notes; and all that Jones did with respect to these for- 
geries was entirely unofficial, a gross fraud and crime, for which his 
sureties, in my opinion, are not amenable. 

I differ with the other members of the court with reluctance. I dis- 
trust the correctness: of my own opinions in opposition to theirs, but 
witha clear conviction that the official bond of the notary extends to 
and-secures nothing more than the performance of the official duties im- 
posed upon him by law, and that the crime and fraud of Jones in this 
case were wholly outside of any duty pertaining to his profession as 
notary, Iam constrained to put upon record the reasons upon which my 
eonclusions are based. 


No, 3451. 


A. B. MILLER vs. D. C. CHANDLER. 


Ox the trial of a rule to dissolve an attachment, the truth of all the allegations of the 
> petition can not be inquired into, as that would be trying the case on the merits. 
Wiisre the affidavit for an attachment attests the truth of all the allegations of the 
petition, andthe petition sets forth the non-residence of the defendant, and a 
. cause of action. the affidavit is sufficient. 
"The amount of an attachment bond must exceed by one-half, the sum demanded. 
Noeorrection, or alterations of a judgment can be made by the court. ex proprio motu, 
after the judgment has.been entered on the minutes, except such as are merely 
clerical, or rectify errors of calculation. No change in the substance of a judg- 
ment can be made, save by means of another formal decree, rendered after a new 
trial of the case. 
‘Paying an employee a certain portion of the profits of a business, in compensation 
-of his-services, does not- make him a partner of the employer. 
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A eertifieate of discharge in bankruptcy, made aceording to the forms prescribed in 
the bankrupt act, is receivable n evidence before any court, to prove the fact of 
the discharge, and its regularity. 

A discharge in bankruptcy is a complete bar to any suit brought against a bankrupt 
in a State court to enforce a debt which has been extinguished by that discharge. 
PPEAL from the Fourth District Court, parish of Orleans. Théard, 

J. Hays & New, for plaintiff and appellee. B. Egan, for defendant. 

The opinion of the court was delivered by Marr, J. 

This suit was brought to recover a sum alleged to be due to plaintiff 
by defendant for his services as captain of defendant’s steamboat Wel- 
come. The petition charges that the defendant employed plaintiff and 
agreed to give him one-taird of the earnings of the boat for his services. 

On the usual affidavit, process of attachment was issued against the 
property of defendant, who resided in the State of Arkansas, and the 
property attached was released on bond. 

Defendant moved to set aside the attachment. on the grounds — 

First—That the affidavit is not true. 

Second—That the affidavit is insufficient, and does not. justify the 
issuing of the writ. 

Third—That the security on the attachment bond. is not good and sol- 
vent, or such as the law requires. 

Fourth—That the bond is irregular in form, and not sufficient in 
amount. 

First—All the traversable allegations of the petition, except that which 
charges that the defendant. is a non-resident, go to the merits. The de- 
fendant might, on a rule, put that allegation at issue, and might have 
the attachment dissolved, by proving that he resides in the State. But 
it would be necessary for him specially to deny the alleged non-residence; 
and the burden would be upon him to disprove that allegation. The 
general statement that the affidavit is not true where, as in this case, all 
the allegations of ‘the petition are sworn to, is neither more nor less than 
a general denial, and the defendant can not, on a rule to show cause why 
the attachment should not.be dissolved, put plaintiff on the proof of his 
case, or enter into any inquiry as to the merits. 

Second—The petition sets out clearly and distinctly a cause of action 
ex contractu a debt alleged to be due to plaintiff by defendant, and. it 
charges that defendant is a non-resident. The affidavit is that “all the 
allegations of the foregoing petition are true.” There can be. no question 
as to the sufficiency of this affidavit to authorize the order, and to main- 
tain the writ of attachment. 

Third—The surety in the attachment bond swore that he resided in 
the city of New Orleans, and that he was worth more than the amount 
of the bond. There is room for suspicion that. he was merely a tempo- 
rary sojourner in the State; but his testimony, not contradicted, shows 
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that he had the requisite qualifications, residence and pecuniary suffi- 
ciency. 

Fourth—The bond is in the usual form, and the amount is four thou- 
sand dollars. The amount sued for is $2149, with interest from judicial 
demand. The law requires a bond exceeding by one-half the amount 
sued for, and a bond for $3200 would have been ample in this case. 

The defendant excepted to the suit on several grounds, all of which 
were referred to and were tried with the merits. 

First—That the petition discloses no cause of action; because the 
plaintiff alleges a partnership ; and he can sue only for a liquidation and 
settlement of that partnership, not for any particular amount, as claimed 
in the petition. 

Second—That, before this suit was brought, defendant had been made 
garnishee in a suit in Arkansas in which plaintiff, Miller, was defendant, 
and in which judgment had been rendered against Miller for $4050; and 
that any claim or demand which Miller might have against defendant 
had been seized by that garnishment. 

On the merits defendant answered that he had employed Miller as 
captain, and agreed to allow him one-third of the net profits of the boat, 
after deducting two thousand dollars per month for the charter ; that 
plaintiff had served under that agreement from the third of December, 
1869, to some time in January, 1870, and that during that time he had 
drawn $1001 12. 

Defendant also pleads that he is holder and owner of the note of 
plaintiff for $3639, dated the thirty-first of May, 1866, payable on de- 
mand; and he claims, in reconvention, the amount of that note with 
interest from the thirty-first of May, 1866; and such further sum as may 
be found, on settlement of the accounts of the boat, to have been over- 
drawn by plaintiff. 

Plaintiff pleads, so far as the note is concerned, the discharge in 
bankruptcy granted to him by the Supreme Court of the District of 
Utah, and files the certificate, which is dated the twenty-second of July, 
1869, and relates back to the thirty-first of December, 1868, the date of 
the filing of the petition for adjudication. 

The proof shows that plaintiff received at different times from the 
clerk of the boat $1001 12, and that he had returned seven hundred 
dollars, leaving $301 12 to be accounted for by him. 

It was proven that the proceedings in garnishment were discharged by 
judgment of the Circuit Court in Arkansas on the fifteenth of December, 
1870. 

- It was also proven that plaintiff remained on the Welcome, under his 
agreement with defendant, four trips, and that the boat paid for loss 
and damage on fifty-six bales of cotton, and three bales short delivery, 





NEW ORLEANS, FEBRUARY, 1877. or 


Miller vs. Chandler. 


in consequence of which the profits on the four trips were reduced to 
$211. 

The case was tried and submitted on the fourth of May, 1871; and on 
the ninth of May, for reasons orally assigned, judgment was entered 
rejecting the demand of the plaintiff, and the reconventional demand of 
defendant. The next day the court, ex proprio motu, ordered that “the 
judgment entered yesterday be annulled and made of no effect, as having 
been entered erroneously;” and, immediately, “for reasons orally as- 
signed in open court,” judgment was rendered and entered in favor of 
plaintiff for $1289 85, with interest and costs, and privilege on the prop- 
erty attached ; and dismissing the reconventional demand. 

After an ineffectual motion for a new trial, defendant took a suspen- 
sive appeal. 

It seems to us the judge of the court below proceeded very irregularly. 
After having rendered judgment in open court, and having it entered 
on the minutes, the judge might, indeed, have corrected a mere clerical 
error, or a mistake in calculation, but to set aside a judgment rejecting 
the demand of plaintiff, ex proprio motu, and to render a judgment, im-. 
mediately, in favor of plaintiff for a specified sum, with privilege on the 
property of defendant, thus changing the entire substance and effect of 
the judgment first rendered and entered, seems to us most extraordi- 
nary, and in excess of judicial authority; and we consider this action of 
the judge so plainly against the letter of the law that we can not give it 
the apparent sanction of our silence, nor incur the risk of allowing it to 
become a precedent. 

The Code of: Practice, article 547, provides that judgments may be 
amended by the court, until after having been signed— 

First—To alter the phraseology, but not the substance. 

Second—To correct errors of calculation, if more have been given 
than was demanded, or if the party in whose favor the judgment was. 
given had been ordered to pay the costs. 

“ Except in the cases above provided, courts can not alter their judg- 
ments; but they may ex officio direct a new trial in order to revise their 
judgments.” 

When the judge discovered, as it seems he must have done on the 
reading of the minutes the next morning, that the judgment entered 
was not that which he had intended to render, it was his duty to have 
ordered, ex officio, a new trial, and to have had counsel of both parties, 
notified. The course which the judge pursued in this case was mani- 
festly in violation of the law as laid down in the Code of Practice; and 
it shows the importance of requiring the judges to assign in writing the 
reasons for their judgments, with reference to the law on which they 
are based, when that is practicable. 
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Defendant’s counsel was mistaken in supposing that plaintiff alleged 
a partnership; there was no partnership between him and defendant, 
and the agreement that an employee shall receive a certain part of the 
profits as compensation for his services, does not make him a partner, 
even as to third persons, much less with respect to his employer. 

The garnishment having been disposed of some months before the 
trial, both the causes of exception to the suit were properly disregarded. 
Defendant took three bills of exception, one of which only requires any 
notice at our hands, and that is the one taken to the ruling of the court 
in admitting in evidence the certificate of discharge in bankruptcy. 
Defendant insisted that it should be authenticated as prescribed by the 
-act of Congress of 1790. This act relates to the authentication of the 
records and proceedings of the courts of the several States; and it pre- 
scribes a form of authentication which is obligatory throughout the 
United States; that is; where the mode of authentication presented: by 
that act is observed, every court in every State is compelled to admit 
the proof as sufficient. But this act does not relate to proceedings in 
the Federal Courts, nor does it forbid any State to admit in its courts 
proof and authentication of the records and proceedings in the courts 
of the other States different from that prescribed by the act. 

The bankrupt act prescribes the form of the certificate of discharge, 
section 32, Revised Statutes, section 5115, and section 34, Revised Statutes, 
section 5119, provides that the discharge “may be pleaded’ by a simple 
-averment that on the day of its date such discharge was granted to the 
bankrupt, setting a full copy of the same forth in its-terms as a full and 
complete bar, etc., and “ the certificate shall be conclusive evidence in 

_favor of such bankrupt of the fact and regularity of such discharge.” 

The plea of the discharge in bankruptcy in this case is in exact con- 
formity with the bankrupt law, section 34, and the certificate is signed 
by the Chief Justice, attested by the clerk, and has attached to it the 
seal of the court. That which was presented to the court below as 
proof of the discharge in bankruptcy, and in support of the plea, is 
precisely that which the bankrupt act prescribes, and which it declares 
shall be conclusive evidence of the fact and regularity of the discharge. 

We think that a certificate of discharge in bankruptcy, signed by the 
judge, attested by the clerk, under the seal of the court, is not only 
sufficiently authenticated, but that it is precisely the means by which 
the bankrupt is to prove and to have the benefit of his discharge. 

Congress has exclusive control of this whole subject matter, and its 
legislation is the paramount law. It is not competent for any court 
within the territorial limits of the United States to require any other 
proof of the discharge than that which the act of Congress declares 
Shall be conclusive evidence; nor to refuse to give to that evidence and 
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to the discharge the effect of a complete bar to all the debts and de- 
mands falling within the scope of the discharge. 

The liability of plaintiff on the note pleaded in reconvention is com-- 
pletely and forever barred by the plea and proof of his discharge in 
bankruptcy. He is entitled to one-third of the $211 net profits earned 
while he was in the employ of defendant; and he is accountable for the 
balance drawn by him on account, $301 12; that is, he is to be charged 
with $301 12, and to be credited with one-third of $211; viz., $70 34, 
leaving a balance against him of $230 78, for which defendant is entitled 
to judgment, with interest from judicial demand, eighteenth March, 
1870. 

It is therefore ordered, adjudged, and decreed that the judgment 
appealed from be avoided and annulled, and, proceeding to render such 
judgment as the court below should have rendered, it is further 
ordered, adjudged, and decreed that the demand of plaintiff against the 
defendant be rejected; that the reconventional demand of defendant 
against plaintiff for the amount of the note for $3639, with interest from 
the thirty-first May, 1866, its date, be also rejected; and that on the 
remainder of the reconventional demand there be judgment in favor of 
the defendant appellant David W. Chandler against the plaintiff appel- 
lee Andrew B. Miller, for the sum of $230 78, with interest at.the rate of 
five per cent per annum from eighteenth March, 1870, until paid, and 
costs in both courts. 


No. 3941. 
SumMMERS & BraANNINS vs. J. S. CLARK. 


If an importer of foreign goods has so gravely violated the revenue laws of the 
United States as to render the goods liable to confiscation, and himself obnoxious 
to the penalties of his act, prescribed by said laws, he will become liable to any 
innocent purchaser of those goods, for whatever sums the purchaser may have to 
pay the government, in order to compromise the suit to confiscate the goods; and 
for all necessary expenses incurred by such purchaser,in effecting the compro- 
mise. Such a compromise inures to the direct relief of the importer, which 
makes the latter liable for whatever the compromise has cost the former. 

Where, by the terms of the United States revenue law, the penalty of its violation is 
the forfeiture of the goods without alternative, then the property in said goods. 
vests at once in the government, and no purchaser of said goods, however inno- 
cent, can acquire any title tothem. They remain liable to seizure and confisca- 
tion, wherever found, 


PPEAL from the Sixth District Court, parish of Orleans. Cooley, J. 
41 Labatt & Aroni and Hudson & Fearn, for plaintiffs and appellants. 
Billings & Hughes and William H. Hunt, for defendant. 

The opinion of the court, on the original hearing, was delivered by, 


. 








SUPREME COURT OF LOUISIANA, 


— 


Summers & Brannins vs. Clark. 








-Moraan, J., on the rehearing by Marr, J., and the application for a second 
rehearing by Mannina, C. J. 

Section fifty of the acts of 1799, approved second of March, (United 
States Statutes at Large p. 655) provides that if any goods brought in 
any ship or vessel, from any foreign port, shall be unladen, between the 
setting and the rising of the sun, except by special license from the col- 
lector of the port, the goods shall become forfeited. . 

Section three of the act approved sixth of August, 1846, provides that 
if any warehoused goods shall be fraudulently concealed in or removed 
from any public or private warehouse, the same shall be forfeited to the 
United States. 

Section four of the act of eighteenth of July, 1866, provides that if any 
person shall fraudulently or knowingly import, or shall receive, conceal, 
buy, sell, or in any manner facilitate the transportation, concealment, or 
sale of such goods, knowing the same to have been imported contrary to 
law, such goods shall be forfeited. 

On the twenty-fourth of May, 1869, the collector of the port of Louis- 
‘ville seized 1089 barrels and 254 packages of sugar as having been brought 
into the United States in contravention of the laws above quoted, and 
the United States attorney libeled the same, and asked for the condemna- 
tion of the property. In whose hands the sugars were seized does not 
appear. 

Plaintiffs, who reside in Louisville, aver that the sugars in question 
were shipped to them by H. N. Soria & Co., of New Orleans, and that 
they were sold by them (plaintiffs.) That the sugars were for a long 
time in danger of being confiscated; that the persons to whom they had * 
sold them, and in whose possession they were when seized, were innocent 
vendees, and that they (plaintiffs) were bound to “stand by them” and 
protect them from loss, which they did. They aver that after great ex- 
ertions they succeeded in effecting a compromise with the government, 
to accomplish which they were obliged to pay, and did pay, in duties, 
‘costs, expenses, and charges, $11,041 41. 

They then aver that H. N. Soria & Co. were merely the agents of James 
S. Clark, the defendant, who, they allege, was the real owner of the sugars, 
and that he merely used Soria & Co. to carry out his designs. They 
aver that if they had not compromised with the government the sugars 
would have been confiscated. They say that they deemed it in the best 
interest of all parties to make the compromise, and that, as negotiorum 
gestores, they did so. They pray for judgment against the defendant in 
the sum claimed, as above set forth. 

The action, therefore, is one instituted by a negotiorum gesior for the 
reimbursement of money spent by him in the interest of his principal. 
Primarily, whose interests were the plaintiffs protecting when they made 
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the alleged compromise? Evidently, the parties in whose hands the 
sugar was seized, for it was their property, and it was they who were in 
danger of loss. 

Whose interest did they represent, in the second place? Their own, 
because they allege that if the sugars had been condemned they would 
have been obliged to make good the loss to the holders thereof, their 
vendees. 

But they say that Clark committed the fraud; that Clark shipped the 
sugars to them; that they sold them to third parties; that without the 
compromise the sugars would have been condemned, in which event 
they, innocent venders, would have had to shoulder the burden of their 
innnocent vendees, and that Clark who perpetrated the alleged fraud 
upon the government and procured them to pass off the property is 
bound to reimburse them what they paid to prevent the loss attaching 
to their vendees. 

A negotiorum gestor is one who spontaneously and without authority 
undertakes to act for another during his absence in his affairs. Bou- 
vier’s Law Dictionary, vol. 2,p 170. His agency springs from an emer- 
gency, and his action is taken on the spur of the moment. The action 
must be intended to benefit the person in whose favor the action is 
taken, and must benefit him. In this event he is responsible for the 
expenses incurred by his self-constituted agent. Now the plaintiffs were 
not the agents of Clark when the compromise was effected. The com- 
promise was not effected in his name. Their connection with Clark 
ceased when they disposed of the sugar shipped by Soria & Co. to them, 
assuming Clark to have been the owner thereof, and their returns 
thereof had been made and acknowledged. If they acted for him in 
regard to the compromise it was not because of any contract between 
them, or from any obligation under which they rested, but it was in 
what they supposed to be the interest of the defendant. 

The plaintiffs reside, as we have seen, in Louisville. The defendant 
resides in New Orleans. Between the two cities there is rapid communi- 
cation by rail, and almost instantaneous communication by telegraph. 
When the sugars were seized by the government, communication be- 
tween the two places was not interrupted, Some ten months intervened 
between the date of the seizure of the sugars and the compromise, and 
although it appears that one of the plaintiffs was once in this city, and 
although they had sent counsel here from Louisville to examine into the 
facts upon which the libel was based, no demand whatever was made 
upon Clark, and no call was made upon him to defend the suits or pro- 
cure the release of the property libeled. , The compromise, therefore, was 
the voluntary act of the plaintiffs, and made without reference to Clark. 
They certainly-had no power to spend his money in that way without his 
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consent, when pam could have notified him of the danger he was in, and 
at least called upon him to protect himself and them. 
Judgment affirmed. 


TALIAFERRO, J. For the reasons above stated, and others, I concur in 
the decree. 


Justices Howell and Wyly reserve the right to file dissenting opinions. 


On REHEARING. 


About the month of October, 1868, an arrangement was made between 
James 8. Clark and H. N. Soria & Co., of New Orleans, for the importa- 
tion of Havana sugars, to be purchased by Clark and consigned to Soria 
& Co. for his account. Soria & Co. were to provide a bonded warehouse, 
or, as Soria expresses it, “a bonded warehouse was to be fired up,” at 
New Orleans, in which the sugars were to be stored, subject to such dis- 
position as Clark might indicate, and Soria & Co. were to be paid a com- 
* mission of one dollar per box. 

Clark went to Havana and purchased the first lot of sugar, and thus 
inaugurated the business. This and all the subsequent purchases were 
made with means furnished by Clark, and Soria & Co. were interested 
only to the extent of their commisgion. 

Soria & Co. obtained the neces authority, and became the propric- 
tors of and opened the warehouse, and the sugars, as they arrived from 
Havana, were received by them, the consignees, and were stored in this 
warehouse. 

In the latter part of 1868, or early in 1869, Clark sought an introdue- 
tion to Edwin H. Summers, of the firm of Summers & Brannins, and 
opened negotiations for advances on Havana sugars, to be shipped by 
Soria & Co. E. H. Summers, A. O. Brannin, and John S. Brannin com- 
posed the New Orleans firm of Summers & Brannins, and they were also 
partners, factors, and commission merchants, under the style of Brannin, 
Summers & Co., at Louisville, Kentucky, where the Brannins resided, 
Summers informed Clark that his New Orleans firm would make proper 
advances on consignments to the Louisville firm. 

Shortly after this interview, Soria, by direction of Clark, called on 
Summers & Brannins, and the negotiations were completed. Sundry 
shipments of sugars were made by Soria & Co. to Brannin, Summers & 
Co., on which large advances were made by Summers & Brannins, cov- 
ered by six drafts of Soria & Co. on Brannin, Summers & Co., of differ- 
ent dates, from the fifteenth of February to the eighth of March inclu- 
sive, aggregating seventy-thr ee thousand five hundred dollars, maturing 
at different periods, the latest on the sixth of May, 1869. 
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The demand for these sugars was not very active, and some time in 
April, Soria, by direction of Clark, went to Louisville and instructed 
Brannin, Summers & Co, to have them transferred from the boxes, the 
original packages, into barrels, for the reason, as stated by him to Bran- 
nin, Summers & Co., that “the goods would be more salable in that 
shape than in boxes.” He testifies, however, that the real object which 
Clark had in view in ordering this change was “ to prevent identification.” 

The sugars remaining on hand at the time this change was made were 
sold by Brannin, Summers &.Co., and soon after, before they had been 
paid for, on the twenty-fourth of May, 1869, they were seized in the 
hands of the several purchasers, and were proceeded against by the 
government, in six separate suits, in the United States District Court at 
Louisville for condemnation and forfeiture under the revenue laws. 

Brannin, Summers & Co., who, according to the testimony, had no 
suspicion of any fraud or irregularity, either in the importation or the 
subsequent shipments to them, were alarmed at these seizures, which 
threatened heavy pecuniary. lcss to them, and serious impeachment of 
their reputation as merchants. They employed eminent counsel, who 
undertvok the defense, and procured the release of the seizures on bond. 

On the first of June John K. Goodloe, one of the counsel thus em- 
ployed, left Louisville for New Orleans in company with John 8S. Brannin, 
to ascertain the history of the alleged frauds and causes of forfeiture. 
The information which they obtained, after thorough investigation and 
examination of the records at the Custom-House, satisfied Mr. Goodloe, 
a lawyer of large experience, “that the government.had in its possession 
evidence sufficient to insure a condemna*‘ion and forfeiture of all the 
sugars seized at Louisville,” as he testifies. 

Soon after the seizures were made Summers, having ascertained that 
the duties had not been properly paid, had an interview with Clark, in 
which he told Clark he believed that he, Clark, was connected with this 
matter, and that he would hold him personally responsible. Clark de- 
nied having any connection with it, except that Soria owed him money. 

A. O. Brannin also visited New Orleans in reference to these seizures, 
and having been informed by Soria that Clark was the owner of the 
sugars, he called on him. The result of this interview is not stated, but 
it is evident that Soria & Co. and Clark wege aware of the proceedings at 
Louisville which involved such serious consequences to them. 

On the return of Mr. Goodloe to Louisville, upon his statement of the 
facts ascertained by him at New Orleans, the two legal firms employed 
by Brannin, Summers & Co. were satisfied that the government would 
be able to make out a clear case of forfeiture, and they advised that an 
application for a compromise and remigsion of the forfeiture should be 
made at once to the Secretary of the Treasury. The application was 
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made, and the compromise was recommended by the District Attorney, 
B. H. Bristow, and by the surveyor of the port of Louisville, both of 
whom knew the reputation of Brannin, Summers & Co.,.and were con- 
vinced of their entire innocence of the alleged fraud upon the govern- 
ment. 

The Secretary cf the Treasury did not act promptly on this applica- 
tion, and Mr. Goodloe went to Washington to urge it in person. Finally, 
in January, 1870, after much trouble and expense, and upon the per- 
sonal representations of Mr. Goodloe and Mr. Bristow, who was at 
Washington at that time, the forfeiture was remitted, and the District 
Attorney who had succeeded Mr. Bristow was instructed to dismiss the 
proc=edings on payment of the duties at three cents a pound and all fees 
and costs. These terms were promptly complied with, and on the twenty- 

’ first of January, 1870, the suits were dismissed. 

Mr. Goodloe testifies that this was the most favorable settlement that 
could have been obtained, and that the sugars, if tested by the govern- 
ment standard, would have been subject to a higher duty. He attributes 
this result as much to the high character, social and commercial, of the 
members of the firm of Brannin, Summers & Co. as to the efforts of 
themselves and their counsel. 

Brannin, Summers & Co. made up their account with their consignors, 
Soria & Co., in which they charge all the advances made, duties, costs, 
fees, and expenses paid, and credit the proceeds of all the sugars, 
showing balance due by Soria & Co., twenty-seventh of January, 1870, 
$11,041 41. This accqunt was presented to Soria & Co. by Summers & 
Brannins, and it was acknowledged to be correct and satisfactory by 
Soria & Co. in writing at the foot of the account. Brannin, Summers & 
Co. charged this balance to Summers & Brannins, and this suit was 
brought against Clark to recover that balance, $11,041 41, with five per 
cent interest from the twenty-seventh of January, 1870. 

The petition charges that Clark was the owner of the sugars, the real 
party in interest; that Soria & Co. were merely his agents; that he sup- 
pressed his name as principal for purposes of his own, and used the 
name of Soria & Co. to carry out his designs; that the government 
claimed that the sugars had been fraudulently introduced through the 
Custom-House at New Orleans from Havana, and were actually seized at 
Louisville, in the hands of innocent vendees, and that they were for a 
long time in jeopardy of actual confiscation. 

The petition states the good faith and the innocence of the plaintiffs; 
their efforts to save the sugars from forfeiture; the expenses incurred 
and paid by them; the beneficial results to Clark, and his obligation to 
reimburse them as negotiorum gestores. 

Clark answered on the thirtieth of March, 1870, simply pleading a gen- 
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eral denial. The trial commenced in the lower court on the seventeenth 
of December, 1870, and the case was finally submitted on briefs on the 
twenty-third of December, 1871, and on the twenty-eighth of February, 
1872, for reasons orally assigned, “the law and evidence being in favor 
of defendant,” judgment of nonsuit was entered, from which the plain- 
tiffs appealed. 

Summers died pending the appeal, and his widow and administratrix 
was made a party in this court. Our predecessors, on the twenty-third 
of May, 1876, affirmed the judgment of the court below, and the case is 
before us on the rehearing granted by them. 

We do not find in the pleading, nor in the several printed arguments 
filed by counsel for the appellee, that he raises any question as to the 
ownership of the sugars; nor do we think that he could have done so 
successfully. Soria testifies that Clark was the only person known to 
him as the owner, and that he paid Clark all the money advanced on 
the sugars, and all that was received from proceeds of sales. There is 
no room for doubt as to Clark’s ownership, and his failure to testify in 
his own behalf, and to offer any testimony to contradict that of Soria, 
relieves us of the necessity of further inquiry as to his relations to these 
sugars. 

The counsel for appellee rest the case upon the law. They maintain 
that the sugars were not liable to forfeiture; that Brannin, Summers & 
Co. were bound to have defended the suits in which the sugars were 
seized; that they did not give Clark proper notice of the seizures, and 
that if they were in good faith their innocence would have protected 
them and their innocent vendees, and there would have been no diffi- 
culty in obtaining a fulf remission of all penalties and expenses. “But 
they threw away this opportunity, and preferred to make the compro- 
mise.” 

“Tf, on the other hand,” counsel argue, “appellants were implicated in 
the fraud, then the compromise was useful and necessary, and highly 
advantageous to themselves.” “But they are not permitted to claim a 
contribution from their confederates. Ex turpi causd non oritur actis.” 

We do not find in the record the slightest foundation for the applica- 
tion of the maxim ex tipi causd. On the contrary, the good faith of 
appellants is not only not impeached by any testimony in the record, but 
it is, moreover, fully shown by the testimony of A. O. Brannin, E. H. 
Summers, John K. Goodloe, and B. H. Bristow; and the appellee has 
had the full benefit of the entire innocence of the appellants in the favor- 
able compromise by which the sugars were saved from forfeiture. 

It is not the habit of the Secretary of the Treasury to remit forfeitures 
after condemnation, and the chances of a favorable compromise, in any 
case, are greatly diminished by a judgment after a protracted litigation. 
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As to notice to Clark, the proof is positive that he was informed by 
Summers of the seizures soon after they were made, and when Summers 
told him he would be held responsible he denied having any connection 
with the sugars. Certainly he can not be heard to complain of want of 
notice after this. . 

Within less than ten days after the seizures John K. Goodloe and John 
S. Brannin came to New Orleans for the special purpose of obtaining in- 
formation about these sugars with a view to the defensc of the suits, and 
they spent a week in this investigation, which was minute, the collector 
giving them access to the records of the Custom-House. Summers as- 
sisted them, and it can not be that they failed to call upon Soria & Co., 
the shippers of the sugars, and Clark, who had opened the negotiations 
with Summers. Soria & Co. and Clark must have known of the mission 
of Goodloe and Brannin, and they could not have been ignorant of the 
peril to which the sugars were exposed. 

With every opportunity afforded him by a singularly protracted trial, 
Clark did not offer any testimony tending to exonerate him from liability 
in the present suit, and the presumption is that if any fact had existed 
which would have shown that the sugars were not liable to condemna- 
tion he would not have failed to plead and prove that fact in the present 
suit, with so much the better reason and greater effect if no opportunity 
had been offered him to make the same proof in the proceedings at 
Louisville. 

The real questions to be determined in this case are: 

First—Were these sugars liable to condemnation and forfeiture in the 
hands of the innocent purchasers ? 

Second—Was Clark benefited by the compromise effected by Brannin, 
Summers & Co? 

First—The libels under which the seizures were made contain four 
counts, charging: 1. Violation of section fifty of the act of Congress ap- 
proved second of March, 1799. 2. Violation of section four of the act 
approved eighteenth of July, 1866. 3 and 4. Violation of the act ap- 
proved sixth of August, 1846, section three. 

Section fifty of the act of 1799 prohibits the unlading of any imported 
goods between the setting and the rising of the sun without a special 
license from the collector and the naval officer of the port; and it also 
forbids the unlading of such goods at any time without a permit from 
the same officers, under penalty, in both cases, of forfeiture of the goods. 
To obtain a permit, the goods must first be entered at the Custom-House, 
and the duties paid, or secured to be paid. 

Section four of the act of 1866 subjects to the penalty of forfeiture 
goods fraudulently or knowingly imported or brought into the United 
States contrary to law, and this penalty is wholly independent of the fine 
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and imprisonment imposed upon the guilty parties, their aiders and 
abettors, on conviction. 

Section three of the act of 1846, known as the warehousing act, relates 
to the fraudulent concealment in, and the fraudulent removal from, any 
public or private warehouse, of any warehoused goods, under penalty of 
forfeiture of the goods; and the guilty parties are also subject to criminal 
prosecution, and to fine and imprisonment on conviction. 

Soria testifies that there were seven hundred and fifty boxes of these 
sugars per De Sota, which arrived from Havana on the twenty-seventh 
of January, 1869, of which five hundred boxes were shipped to Brannin, 
Summers & Co. “There was no entry made of the seven hundred and 
fifty boxes at the Custom-House.” How easy it would have been to dis- 
prove this statement by the records of the Custom-House if it were not 
true. 

Another lot, two hundred and seventy boxes, per Santiago de Cuba, 
shipped to Louisville thirteenth of February, 1869, of which Soria says, 
“No entry was made at the Custom-House that I know of.” As Soria & 
Co. were the consignees, and had the invoices and bills of lading, they 
were the proper persons to make the entry, and Soria would have known 
if the entry had been made. 

There were twenty-one hundred and fifty boxes per Ida M. Conery 
which arrived first of March, and on the same day Soria & Co. gave a 
warehousing bond for this lot. On the second of March one thousand 
boxes of the twenty-one hundred and fifty were shipped by Soria & Co. 
to Louisville “before the permit was granted,” as Soria testifies. --On 
the third of March one Sheldon gave a bond for the transportation of 
the whole twenty-one hundred and fifty boxes to Cincinnati, and on the 
fifth of March permit was given for the delivery of these twenty-one 
handred and fifty boxes for transportation to Cincinnati. 

The transportation bond was canceled, when or how it does not ap- 
pear, but it was conditioned for the delivery to the collector at Cincin- 
nati, and the entry there for rewarehousing, and it should not have 
been canceled until compliance with the condition had been properly 
proven. 

Soria says these sugars went into his bonded warehouse, and that all 
the sugars shipped by Soria & Co. to Louisville were taken from this 
warehouse. Two importations, seven hundred and fifty and two hun- 
dred and seventy, in all one thousand and twenty boxes, were not en- 
tered at the Custom-House, and one thousand boxes were shipped before 
the permit was granted, and that permit was granted on the fifth of 
March, for twenty-one hundred and fifty boxes for transportation to Cin- 
cinnati, when one thousand of the boxes were on their way to another 
port, Louisville, having been shipped three days before the date of the 
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permit, consigned to Brannin, Summers & Co., just as if the duties had 
been fully paid at New Orleans. 

Soria says: “Mr. Clark ordered me when, where, and to whom to 
ship. I gave these orders to the drayman, who went there, and they 
were delivered by the man who was in charge of the bonded warehouse, 
and shipped in accordance with these instructions.” 

The testimony of Soria, in no way contradicted, is confirmed by 
Clark’s failure to testify, and fully warrants the conclusion that.Clark 
purchased these sugars at Havana with the intention to import them 
into the United States and to put them on the market without paying 
the duties, and that.the consigning them to Soria & Co., and the fixing 
up of the bonded warehouse, to be kept and controlled by Soria & Co., 
were but the means and instrumentality, prearranged, by which this de- 
sign was intended to be, and was, in fact, accomplished. It is difficult to 
eonceive of any defenses which could have been made to the suits 
brought by the government for the condemnation and forfeiture of these. 
sugars. 

The counsel for appellee have failed to observe an obvious distinction, 
and they are mistaken in asserting that the innocent purchasers could 
have protected themselves against the proceedings by the government 
for the condemnation and forfeiture of these sugars by proving their in- 
nocence. 

Where, by the terms of the law, the penalty is in the alternative, the 
forfeiture of the goods or of the value thereof, the title to the goods does. 
not vest in the government until it has elected! whether to proceed for 
the goods or for the value thereof. Any purchaser in good faith between 
the time of the committing of the offense and the election by the gov- 
ernment would acquire a good title to the goods, and the government 
would be compelled to take the alternative, and to proceed against the 
offender, the owner or agent or consignee, for the value. 

Where, by the terms of the law, the penalty is the forfeiture of the 
goods, without alternative, as in section fifty of the act of 1799, section 
three of the act of 1846, and section four of the act of 1866, under which 
these sugars were seized, the title vests in the government from the mo- 
ment the offense is committed, and no adverse title can be acquired by 
any one, nor can any right accrue to any person whomsoever, after the 
commission of the offense, by which the title of the government, and the 
right to seize tae goods, wherever they may be found, and to have them 
condemned and forfeited, can be in any manner affected or impaired. 

This distinction is plainly laid down in Caldwell’s case, 8 Howard, and 
in Henderson’s case, 14 Wallace. The United States vs. Grundy, 3 
Cranch, is an example under the registry act of thirty-first of December, 
1792, section four, in which the penalty for false swearing in registering a. 
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vessel is the forfeiture of the vessel or the value thereof. And the 
United States vs. Certain Bags of Coffee, 8 Cranch, and Gelstur vs. Hoyt, 
3 Wheaton, are examples under statutes in which the penalty is forfeit- 
ure, in the one case of the goods, in the other case of the vessel. 

It is not material to determine whether the facts proven in this case 
bring it within section fifty of the act of 1799, or within section three of 
the act of 1846, or within section four of the act of 1866. We entertain 
no doubt that the offenses mentioned in these three sections were com- 
mitted. A permit requires a previous entry, and as no entry was made 
of one thousand and twenty boxes of the imported sugars, they must 
have been unladen without a permit, and thus have incurred the penalty 
of forfeiture under the act of 1799. 

The proof satisfies us that these sugars were purchased and brought 
into the United States with the intention to evade the payment of the 
duties, and that they were subject to forfeiture under the act of 1866. 

It is plainly proven that these sugars were fraudulently removed from 
the bonded warehouse of Soria & Co. by direction of Clark, the owner, 
through the agency of Soria & Co., the consignees, in accordance with 
the plan pre-arranged; and the penalty of forfeiture under the act of 1846 
had been incurred beyond doubt or question, as we think. 

It is not necessary to pursue this branch of the subject-further. The 
story told in this record is one of systematized fraud upon the revenue, 
which could not have been practiced on so large a scale and with such 
success without the guilty connivance and complicity of some of the 
officers of tne government charged with the collection of the customs 
at New Orleans. 

Counsel for appellee argue that the act of August 6, 1846, is supplied 
and repealed by the act of the eighteenth of July, 1866. We do not 
think so. The act of 1846, section three, relates to the fraudulent con- 
cealing in, or the fraudulent removal from, any public or private ware- 
house of any warehoused goods; while section four of the act of 1866 
relates to the fraudulent importation of goods. Goods may be imported 
fairly and legally, so that there could be no pretense of a violation of 
section four of the act of 1866 ; and the same goods might be afterward 
fraudulently concealed in, or fraudulently removed from, the public or 
private warehouse in which they were stored in bond, and the penalty of 
forfeiture, under the act of 1846, section three, might be incurred without 
the violation, up to the time of such fraudulent concealment or fraud- 
ulent removal, of any other statute of the United States. 

Besides, we find section fifty of the act of 1799, section three of the 
act of 1846, and section four of the act of 1866, re-enacted in the Revised 
Statutes of the United States, sections 2867, 2872, 2873, 2987, and 3082. 

If either Clark or Soria knew any fact, knew of any means, by which 
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the sugars could have been saved from forfeiture, it was their duty, and 
they had ample time and opportunity, to have given the information to 
the parties at Louisville, or, at least, to have communicated the facts 
and means of defense to Summers & Brannins, who had advanced on the 
sugars beyond their value, deducting the duties. When Summers 
charged Clark with responsibility, instead of furnishing the means to 
defeat the claim of the government Clark denied having any connection 
with the business, except that Soria owed him money, while Soria testi- 
fied that Clark was indebted to him. 

It is too plain to admit of question that there was no fact or circum- 
stance known to Clark or to Soria which would have been available 
against the claim of the government for the absolute forfeiture of these 
sugars, and neither Clark nor Soria made any attempt to relieve the pur- 
chasers, or gave any assistance to Brannin, Summers & Co., who stood 
between them and the purchasers. 

These sugars were not merely in jeopardy, they were clearly liable to 
forfeiture ; and the innocence of Brannin, Summers & Co., and of the 
purchasers from thein, would have afforded no protection against the 
right and claim of the government. 

Second—If the sugars had been condemned, the purchasers would 
have had recourse, immediately, on Brannin, Summers & Co., and they, 
in turn, would have been entitled to recover their disbursements and 
expenses from Clark, the owner of the sugars. 

In Meredith vs. the United States, 13 Peters, 494, it was decided that 
the duties on imported goods constitute a personal debt and charge upon 
the importer, as well as a charge upon the goods. The amount of duties 
paid by Brannin, Summers & Co. on the sugars seized was $8593 62 in 
gold, equal, at the time the payment was made, to $10,484 22 in cur- 
rency. Neither innocence nor any other circumstance would induce or 
authorize the Secretary of the Treasury to abandon the right of the 
government to be paid the full duties on imported goods, and as Clark 
was bound, at any rate, to pay the duties, he was benefited to that ex- 
tent, at least, by the payment made by Brannin, Summers & Co. 

We are not satisfied that the relations of Brannin, Summers & Co., as 
factors and agents to Clark, the owner of the sugars consigned to them 
for sale, had ceased when the seizures were made ; but we do not care 
to inquire whether their agency still continued, or whether it had ter- 
minated, and they are to be regarded in all that they did with respect to 
the sugars after the seizures as negotiorum gestores. It is a principle of 
law and of’ right that no-one shall enrich himself at the expense of 
another. Brannin, Summers & Co., at great expense of time and mo- 
ney, saved Clark from the consequences of the condemnation of prop- 
erty worth more than five times as much as they claim of him, and it 
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would be an outrage upon justice to allow Clark to enjoy all the bene- 
fits of the outlay of money and of the services of Brannin, Summers & 
Co., occasioned solely by his violation of the revenue laws, without any 
obligation on his part to reimburse them. 

The account sued on was acknowledged and appr oved by Soria, who, 
with respect to this entire business, was the alter ego of Clark, and it is 
sufficiently proven by other testimony in the record. We are satisfied 
that Clark is bound, legally, and ex aequo et bono, for the full amount 
sued for; and that appellants are entitled to judgment as prayed for in 
their petition. 

It is therefore ordered, adjudged, and decreed that the decree rendered 
herein by our predecessors on the twenty-third of May, 1876, be set aside 
and avoided ; that the judgment of the Sixth District Court appealed 
from be also avoided and reversed ; and, proceeding to render such 
judgment as the court a qua should have rendered, it is further ordered, 
adjudged, and decreed that Summers & Brannins, plaintiffs and appel- 
lants, now represented by Mrs. 8. S. Summers, widow and administra- 
trix of Edwin H. Summers, deceased, Abram O. Brannin, and John S. 
Brannin, do have and recover of and from James §S. Clark, defendant 
and appellee, the sum of $11,041 41, with interest at the rate of five per 
cent per annum from the twenty-seventh of January, 1870, until paid, 
and costs in both courts. 


For A Sreconp REHEARING. 


Mannina, C.J. An opinion was read.and judgment rendered in this 
cause last year. Upon application for a rehearing it was granted, and 
a second judgment was rendered. This is an application for another 
rehearing. We have said in: the “succession of Milton Taylor,” wherein 
a similar petition was presented, that it is an innovation upon the estab- 
lished practice of this court, and is not warranted by the Code of Prac- 
tice. For that and other reasons this day assigned in rejecting the 
application in that cause, the prayer in this suit is refused and denied. 
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The action to annul a judgment must be brought before the court which rendered it. 

Jurisdiction ean not be given to a district court, by aggregating a number of co- 
plaintiffs, or co-defendants, where the sum claimed by, or demanded of, each, is 
less than five hundred dollars. 
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A district court can not enjoin the execution of a judgment rendered by a parish 
The pn to annul a judgment is prescribed in one year from the date of the 
judgment. 
PPEAL from the Seventh Judicial District Court, parish of West 
“A Feliciana. Hewes, J. 

W. W. Leake and Wickliffe & Fisher, for plaintiffs and appellants. 

S. J. Powell and Kennard, Howe & Prentiss, for defendants. 

The opinion of the court:was delivered by 

Spencer, J. The facts of this case are as follows: 

Picard & Weil, Stephen C. Sterling, the succession of W. D. Winter, 
deceased, and Samuel J. Powell each held the outstanding scrip of the 
parish of West Feliciana. They respectively instituted several suits 
against the parish, and after a protracted contest obtained judgments 
fixing the amount of indebtedness, and also ordering the assessment 
and collection of parish taxes to pay them under act No. 69 of 1869. 

Two of these suits, to wit: No. 2496, C. J. Howell, for use, etc., and 
No. 2523, L. P. Day, for use, etc., being for amounts exceeding five hun- 
dred dollars, were instituted in the district court; and judgments were 
rendered in favor of plaintiffs. 

All the remaining suits being for amounts less than five hundred dol- 
lars were instituted in the parish court. In that court there was judg- 
ment in each case in favor of the parish, and plaintiffs appealed to the 
district court. All the judgments of the parish court were reversed by 
the district court on appeal, and judgments rendered in favor of plain- 
tiffs and their execution ordered under act No. 69 of. 1869. 

The demand in suit No. 2496—Howell, for use, ete.—was for his com- 
missions as tax collector for collecting parish taxes for 1871. The demand 
in No. 2523—Day, for use, etc.—was for building a bridge under a special 
ordinance of the police jury in 1871. The demands in the other suits 
were for sheriff's fees in criminal cases, coroner’s fees, jurors’ fees, par- 
ish attorney’s salaries, criminal expenses, expenses of the police jury, 
etc., being the current expenses of the parish in part of the years 1868 
to 1872. 

The parish of West Feliciana had by-special ordinance of long stand- 
ing required that all claims for its current expenses should be pre- 
sented to the parish auditor; that they should be receipted by the 
creditor, and the auditor should issue his warrants on the treasury 
therefor. 

In issuing these warrants (which it seems were payable to order or 
bearer) the auditor frequently, for convenience of holders, when the 
claims were larger, subdivided the debt, and therefore several warrants 
were predicated upon the same claim or account, and these warrants 
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being transferable, became scattered in different hands, several persons 
holding warrants resting on the same claim. 

It seems that in “Sterling vs. West Feliciana,” 26 An. 59, this court 
held that no action wou d lie on these warrants, because the parish was 
without authority to issue negotiable paper, the court intimating on a 
rehearing that che parish might be sued on the original claims upon 
which these warrants were based and issued. Under the view we have 
taken of this case we are not called upon to pass upon these conclusions 
of our predecessors; but we see no good reason why a parish, if it hon- 
estly owes a debt, may not give an acknowledgment of it. True, this 
acknowledgment or warrant, even if negotiable in form, would not be 
commercial paper, or protected by the rules applicable to such paper, 
but it certainly would, if issued by authority of the parish for a just 
debt, be prima facie evidence of an obligation, and such as would sus- 
tain an action. : 


The said creditors, taking the hint thrown out by this court, brought 
against the parish twenty-seven suits—Picard & Weil brought five suits, 
two in the district court and three in the parish court’ Powell brought 
two in the parish court; Sterling brought ten suits in the parish court; 
Mrs. Winter, administratrix, brought ten suits in the parish court. The 
plaintiffs declared on the original claims or debts, filing the warrants 
issued therein, and alleging the repudiation of the warrants by the 


parish. 

Tnese suits seem to have been vigorously and thoroughly defended in 
both courts, and there seems now to be no question as to the justness of 
the claims as debts of the parish. The twenty-five suits instituted in the 
parish court were decided against the plaintiffs therein, who appealed to 
the district court. The district court reversed the judgments of the 
parish court in all the cases and gave judgments for the plaintiffs, as it 
did also in the two cases originally brought therein. The court directed 
the assessment and collection of taxes to pay these judgments, accord- 
ing to act 69 of 1869. The defendants sought to appeal from these 
decisions in the parish-court cases, but it was refused. The only ground 
upon which such appeal could have been asked was that the tax im- 
posed was illegal or unconstitutional. We are not called upon to say 
whether the appeal would in such case lie from the district court, as the 
parties made no effort to enforce their right, if they had any, by appli- 
cation to this court. These twenty-seven judgments became final, 
neither the parish nor the taxpayers who are plaintiffs in the suit at bar 
appealing tnerefrom. 

The board of: assessors designated in the judgments proceeded to as- 
sess taxes to pay them. in conformity to the decrees, and in their esti- 
mates they added nearly seventy-five per cent to the amount of the debt, 
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to cover anticipated delinquencies. This was clearly illegal and excess- 
ive. They had no such right or power under the law. 

These taxes, amounting to twenty and a half mills on the dollar, 
having been thus assessed, the collector proceeded to collect them, giving 
notices that unless paid he would seize and sell, etc. 

Thereupon several hundred taxpayers, whose names are set out in 
the petition, brought this suit in the district court enjoining the collec- 
tion of the taxes so levied in execution of said judgments. They allege 
that they own several hundred thousand dollars of taxable property in 
said parish, and that their taxes under said judgments exceed five 
hundred dollars. They join all the said creditors as defendants in the 
suit, and pray that said judgments and the proceedings thereunder in 
execution of them be declared null and void for many reasons which it 
is not necessary to state. 

The defendants plead the following peremptory exceptions: 

First—That the district court was without jurisdiction ratione materie. 

Second—That the judgments attacked were res adjudicata. 

Third—Prescription of one year. 

So far as relates to the twenty-five suits brought in the parish court, 
it is manifest that an action to annul them can not be brought in. the 
district court, for two reasons: First, because actions of nullity of judg- 
ments must be brought before the courts that rendered them. C. P. 
608, 609. Secondly, because the amount of each judgment attacked is 
less than five hundred dollars. . The plaintiffs can not give jurisdiction 
to the district court by aggregating their own interests on one side and 
opposing them to the interests of sundry persons holding distinct rights 
aggregated on the other side. Nor can an injunction be taken in the 
district court to prevent the execution of a judgment of the parish 
court. The assessment and collection of the taxes under the judg- 
ments of the parish court were only acts done in execution, and the 
injunction to restrain it must be taken out in the parish court. 23 An. 
329. We tnink the exorbitant assessments good ground for injunction, 
but we can not grant relief in this action so far as relates to the parish- 
court cases. 

So far as the action of nullity is directed against the judgments ren- 
dered in the suits (No. 2496 and No. 2523) brought in the district court, 
we think the plea of prescription of one year must prevail. The judgment 
in the first-numbered case was rendered on the twentieth of November, 
1873, and in the latter on the twenty-first of June, 1874. This suit was 
brought and filed on the twenty-second of’ November, 1875—more than 
one year after said dates. But the plaintiffs are entitled to’ relief 
against the assessments to pay these two judgments, and the injunction 
should be perpetuated as to'them, and the said assessment set aside 
and avoided. 
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It is therefore ordered, adjudged, and decreed by the court that the 
judgment appealed from be avoided and set aside, and it is now ordered 
and decreed that plaintiffs’ suit, so far as it demands the nullity of the 
judgments rendered in suits brought before the parish court be dis- 
missed and their injunction to the same extent set aside, reserving the 
plaintiffs’ rights to proceed in the parish court according to law, and 
that plaintiffs pay costs of both courts so far as relates to these parish 
court cases. 

It is further ordered and decreed that plaintiffs’ demand, so far as it 
relates to the nullity of the said two judgments in suits brought before 
the district court, be rejected; that the assessment of taxes under said 
two judgments be annulled and avoided, and that the board of assessors 
levy a new assessment according to law, at a rate per cent sufficient to 
pay said judgments; and that plaintiffs’ injunction as to the existing as- 
sessment for said two judgments be perpetuated; that Picard & Weil, 
plaintiffs in said two suits, pay costs of this suit as to those in the lower 
court, and plaintiffs those of this appeal. 


No. 6453. 


THe NEW OrtE,Ns RepvuBLicaN Printinc Company vs. A. DvuBUCLET, 
TREASURER. H. Newaass, INTERVENOR. 
A devolutive appeal from a decree, refusing a mandamus on the Treasurer to com- 


pel him to pay relator a carfain sum of money, will not restrain said sum in the 
Treasurer's hands. 


oe from the Superior District Court, parish of Orleans. Lynch, 
ii Jz 


H. H. Walsh, for intervenor and appellant. 

John Ray, for defendant. 

The opinion of the court was delivered by 

Spencer, J. On the eighteenth of April, 1876, the plaintiff filed a pe- 
tition in the Superior District Court, alleging that said Company by 
contract became State Printer, and that for necessary work and material 
furnished during 1874 and 1875 the Auditor of Public Accounts had 
drawn his warrants in its favor on the treasury, against the “general 
fund” for those years to an amount exceeding $10,000, which warrants 
are now held by petitioner. That frequent and repeated demands for 
their payment had been made of the Treasurer, without effect, his ex- 
cuse being want of funds. That for both of said years the Legislature 
had made appropriations largely in excess of the revenues, and that the 
Auditor had issued his warrants for said appropriations, without dis- 
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crimination as to whether they were for necessary expenses of the State 
government or not. That under the late amendments to the constitution 
it is made the duty of the Legislature to provide for the payment of all 
necessary expenses of the State government out of the revenues, and it 
is further provided that the revenues of each year shall be devoted solely 
to the expenses of said year, and that all appropriations in excess of 
revenues shall be null. That the Supreme Court in “State vs. Clinton, 
Auditor, et al.” decided that the necessary expenses of the government 
must first be paid before those for other purposes, and that in case of 
excess of appropriation over revenues, those for other than necessary 
State expenses must fall. That the character of an appropriation is a 
judicial question, and not to be left to the discretion of the executive 
officers. That under the system adopted by the Treasurer he can and 
does disburse the funds as he pleases. Petitioner therefore prays for 
an injunction forbidding the Treasurer paying any warrants on the gen- 
eral funds for 1874 and 1875 until after it shall be determined judicially 
whether each warrant was drawn for necessary expenses of the govern- 
ment, and be prohibited from paying any such warrants not so adjudged 
until after all those for necessary State expenses have been paid, ete. 

A rule nisi was issued against the Treasurer, to show cause on the 
twenty-seventh of April, 1876, why the injunction should not be granted 
as prayed for, and, pending the rule, restraining him as prayed for. 
On the twenty-seventh of April the Attorney General, for the Treasurer 
and State, filed an exception for answer, “that the said petition and 
the allegations therein contained are not sufficient in law to authorize 
the relief prayed for in the same.” 

On the twelfth of May, 1876, Herman Newgass filed an intervention, 
alleging that he held and owned $6323 80 of judges’ warrants, drawn on 
the general fund of 1875; that he has made frequent and repeated de- 
mands of the Treasurer for their payment, without effect, the excuse 
always being that there were no funds. He alleges that these judges’ 
salary warrants are for necessary expenses of the State government ; 
that the Legislature for the year 1875 made appropriations far in excess 
of the revenues, and that the Auditor has drawn his warrants there- 
for without discrimination; that said salary warrants must be paid 
by preference to those not for necessary expenses of the government. 
He adopts generally the allegations of plaintiff, and alleges that he 
verily believes there is a large amount of money in the treasury “and 
now held by the Treasurer, by reason of an injunction from this honora- 
ble court.” He prays for judgment decreeing his warrants to be for 
necessary expenses of the government, entitled to be paid out of revenues 
of 1875 in preference to ordinary debts and appropriations, and for a 
mandamus on the Treasurer commanding him to pay relator the amount 
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of his said warrants. On the twelfth of May an order issued which was 
served on the nineteenth, commanding the Treasurer to show cause on 
the twenty-fifth of May why the mandamus should not issue. On the 
nineteenth of May Newgass took a rule on plaintiff to show cause why 
the injunction should not be modified so as to permit the Treasurer to 
pay his said warrants. On the twenty-second of May the exception filed 
by the Attorney General on the twenty-seventh of April was tried, and 
on the twenty-third of May the court sustained it, refusing plaintiff’s 
injunction and discharging the rule nisi, also dismissing the intervention 
of Newgass and refusing: the mandamus, and discharging his rule on 
plaintiff for modification of the injunction. On the twenty-fifth of May 
Newgass on motion had his application and rule nisi for mandamus re- 
instated on the docket and fixed for the twenty-seventh of May and then 
for the second of June, on which last day it was taken up and tried. 
There was judgment final for defendant, -ordering and decreeing that 
the peremptory mandamus prayed for by re.ator and intervenor be re- 
fused and his demand rejected, except that the warrants held by him 
should be recognized as fur necessary expenses of the government. 

From this decree Newgass a:ked for and prosecutes this devolutive 
appeal. 

On the trial in the court below it was shown by relator’s attorney that 
on the ninth of May, 1876, he called on the Treasurer and informed him 
that he had these warrants, and demande: their payment. The Treasu- 
rer replied there were no funds with which to pay them, and that if 
there were he could not pay them on account of the injunction. 

The books and ¢lerks of the treasury show that on the ninth of May 
there was to credit of the general fund for 1875, $7149 62, and that it 
was still there on the day of the trial, second of June, 1876. 

It also appeared by said evidence that warrants to an amount much 
larger than the fund had been presented before Newgass presented his, 
and left in the hands of the Treasurer for payment out of this fund. 

The defendant’s counsel urges various objections to relator’s preten- 
sions. It is only necessary t» notice one of them: 

The relator applied to the court for a mandamus to compel the Treas- 
urer to pay his warrants, and the court ordered that the Treasurer show 
cause why the writ should not issue commanding him to pay them. On 
trial of this rule the court rejected relator’s demand and refused to grant 
the mandamus. The order to show cause undoubtediy had the effect to 
prevent the Treasurer paying out the funds to relator’s prejudice. But 
on the trial this order or rule was discharged and set aside and its effects 
ceased. There was then no order or decree restraining the Treasurer 
from paying out the funds to other holders of warrants. The only mode 
of continuing the suspensive effect of the rule was to take a suspensive 
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appeal from the decree discharging it. But the relator took only a de- 
volutive appeal, which did not prevect the decree discharging the rule 
from going into effect, and did not continue to suspend the funds in the 
hands of the Treasurer. The Treasurer could not plead the pendency 
of such an appeal as reason for holding the money in his hands pending 
the appeal. He is not obliged to h-ld funds unless there is in operation 
an order so directing. The execution and effect of the decree discharg- 
ing the rule not being suspended by the appeal, the Treasurer was at 
liberty to pay out the money. Under these circumstances it would be a 
vain thing and an injustice to order him to pay to the plain iff what 
he may have already lawfully and in due course of business paid to 
others, and what may not now be in his hands. 

It is therefore ordered and decreed that the judgment of the lower 
court be affirmed, and that relator’s application for mandamus be re- 
fused, 


On APPLICATION FOR REHEARING. 


Eaan, J. Suits and matters of litigation must be determined by the 
condition of things existing when the proceeding is had or petition filed. 
The court sees no error in the reasons assigned for the decree rendered. 
Were it otherwise, however, applying the principle just stated to this 
case, the State Treasurer was enjoined by process and decree of court 
from paying out any part of the general fund in his hands at the time 
Newgass applied for the mandamus in this case. Mandamus would not 
lie to compel the Treasurer to disobey that injunction, and was rightly 
refused. There is no error in the decree sought t>» be opened. On this 
application the rehearing is refused. 


No. 6474. 
PirrRE LANNES vs. WORKINGMEN’S BANK ET AL. 


The purchaser of property, sold for taxes in accordance with the provisions of law, 
holds, prima facie, after the delay for redeeming has expired, a valid title; and 
such title can not be disregarded, or assailed collaterally, like a simulated title, 
but must be attacked in a direct action to annul. 


tages from the Superior District Court, parish of Orleans. Lynch, 
J. 


H. E. Upton and R. King Cutler, for plaintiff and appellee. 

Hornor & Benedict and F. W. Baker, for defendants. 

The opinion.of the court was delivered by 

DEBLAnc, J.. On the twenty-fourth of January, 1876, defendant filed, in 
the Superior District Court, a petition in which it alleges that Blaize 
Lannes is indebted unto it in the sum of two thousand dollars, with 
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interest thereon at the rate of eight per cent from the tenth of October, 
1873, the payment of which is secured by the vendor’s mortgage and 
privilege on two lots of ground, Nos. 5 and 6, of square No. 4, situated in 
the Sixth District of the city of New Orleans, bounded by Levee, Jersey, 
Milan, and Marengo streets. 

The amount sued upon is represented by four notes, of each five hun- 
dred dollars, bearing interest at the rate and from the date aforesaid, 
drawn by Blaize Lannes to his own order and by him indorsed, payable 
respectively at one, two, three, and four years from the tenth of October, 
1873, and now held by said bank. 

In its petition of the twenty-fourth of January, 1876, defendant prayed 
for the seizure and sale of the two lots subject to said vendor’s mort- 
gage and privilege, to satisfy, in principal and interest, =he four notes 
hereinbefore mentioned, and, besides, five per cent attorney’s fees, three 
dollars and a half fora copy, and one dollar for a certificate, and the 
costs of suit. On the twenty-fourth of January, 1876, the order then 
prayed for was granted. 

The notes held by defendant were delivered by Blaize Lannes to his 
brother Martin, a part of the price of a sale from Martin to Blaize of 
lots Nos. 5 and 6, in square No. 4. In said act of sale it is expressly 
stipulated that the vendor’s mortgage and privilege is retained in favor 
of any future holder of the notes subscribed for said price, and that 
Blaize, the purchaser, would not sell, alienate, or encumber the property 
to the detriment of said act. j 

On the thirty-first of January, 1876, acting under the writ of seizure 
and sale granted on the twenty-fourth of that month, the sheriff of the 
parish of Orleans seized and advertised for sale the mortgaged prop- 
erty. On the first of March, 1876, the plaintiff, Pierre Lannes, a brother 
of Blaize and Martin, enjoined the bank and E. Waggaman, then sheriff 
of the parish of Orleans, from selling said property, on the ground that 
he owns and possesses the same, by virtue of two valid and recorded 
deeds, one from the tax collector of the Sixth District of the city of 
New Orleans, the other from the State of Louisiana. 

In answer to plaintiff's injunction, the bank, after a general denial, 
specially denies the validity of the title acquired from the State Col- 
lector, and confirmed by the Auditor. It alleges that said sale is null 
and void, not only on account of the want of authority in the collector 
to make or give such a title, but also because said property did not be- 
long, when sold by that officer, to the person in whose name it was 
assessed. 

In addition to these averments, the bank charges that none of the 
formalities prescribed by law for the validity of a tax sale were complied 
with, and that the sale from the tax collector to Pierre Lannes was 

8 
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effected by collusion and fraud between said Pierre and his brother 
Blaize for the purpose of defeating the mortgage and privilege resting 
on said property. 

The bank prays that the tax collector’s sale be annulled, plaintiff's 
injunction dissolved, and he and the surety on his bond condemned in 
solido to pay twenty per cent on the amount of the execution enjoined, 
and, as special damages, the sum of five hundred dollars. 

On the trial, plaintiff offered in evidence, first, the tax deed from the 
collector to him, executed on the fourth and recorded on the twelfth of 
August, 1875; second, the sale to him from the State of Louisiana, 
passed on the fourteenth and recorded on the fifteenth of February, 
1876. 

The deed from the collector recites that said property was seized and 
sold to satisfy the taxes thereon due for the year 1873, and adjudicated 
to Pierre Lannes for $110, on condition that it could be redeemed within 
six months from the day on which it was sold, by the owner, or any 
creditor of the owner. The deed from the Auditor is the confirmation 
and ratification, in the name of the State of Louisiana, of the title trans- 
ferred by the collector. 

Defendant offered in evidence in its proceedings against Blaize Lannes 
the order and writ of seizure and sale, the return of the sheriff thereon, 
the notes delivered by said Blaize, and a copy of the act of sale from his 
brother to him. That act contains the clause which, by tradition, we 
have been accustomed to consider as the pact de non alienando. 

The bank also attempted to sustain the averments in its answer by 

_ extracts, documents, the testimony of the Janneses and other wit- 
nesses; but plaintiff's counsel objected to the introduction of that evi- 
dence, on the ground that, in this controversy, it was irrelevant and inad- 
missible ; that plaintiff owns and possesses under a title derived from 
the State, and the validity of his title can be inquired into but by a 
direct action. 

The objections raised were maintained by the court, plaintiffs injunc- 
tion perpetuated, and defendant’s right to a direct action specially 
reserved. 

From that decree the bank hus appealed. 

Had we found, in defendant’s pleadings, the charge that the mort- 
gaged lots, though bought by Pierre Lannes, were bought for Blaize, 
and paid for with funds advanced by him; that the adjudication to Pierre 
was intended and concocted, not to displace or change the title, but to 
defeat the mortgage, and that, as between the two brothers, the trans- 
action was and remains a simulation, we would not have hesitated to 
open the door to the rejected evidence, and assist the creditor in ferret- 
ing out any alleged simulation. 
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The taxes of 1873 were due by Blaize. The payment of these taxes 
was secured by a right bearing on the mortgaged property, a right 
superior in rank to any mortgage and privilege. To satisfy that right 
and those taxes, the property was seized, advertised for sale, adjudi- 
cated to plaintiff. He paid the price of adjudication; he paid that price 
to a State officer; that officer gave him a title to the property; that title 

vas confirmed by the Auditor. That is not disputed. The deeds of 
sale from the collector and the State are before us, and the constitution 
and the law command that such deeds shall be recorded, held, and re- 
cognized as prima facie evidence of a valid title. 

We are in presence of an act which may be fraudulent, which may be 
annulled, but which can not be treated as an absolute nullity. With one 
exception, the authorities relied upon by defendant’s counsel refer—not 
to any contract or transaction which, though fraudulent, is not without 
consideration—but to those contracts which have no existence, and which 
are mere masks used by dishonest debtors to conceal theirfraud. In 
this case there was a consideration, a pice was paid, and if any fraud 
was planned and perpetrated, it was not between the vendor and the 
vendee, but between the vendee and the former owner. 

The only apparent exception to the general rule, that no relative nulli- 
ties can be inquired into collaterally, that no actual sales can be annulled 
but in a direct action and contradictorily with a2l the parties, is that made 
in the case of Dupré vs. Thompson, reported in the twenty-fifth Annual, 
page 504, and which is different in more than one respect from the pres- 
ent one. In that case, Mr. Justice Howell, with a majority of the court, 
held, too broadly, we conceive, that the validity of a tax sale can be raised 
by the plaintiff in execution, with no one else but said plaintiff and the 
purchaser as parties to the proceeding. The tax sale which, then, the 
court had under consideration, was one made pricr to the constitution of 
1868, when the deed from the collector was insufficient t» establish title, 
and in fact was not complete unless accompanied by proof of the exist- 
ence and legality of the assessment. Besides, in that exceptional case, 
the owner had, within the delay fixed by law, offered to redeem the 
property, which nad not passed from his possession. In this one, no at- 
tempt to redeem was made by either the owner or the creditor, and the 
delay within which that right could have been exercised has expired. 

Mr. Justice Wyly did not concur in the views expressed by his asso- 
ciates, and his dissenting opinion is but an additional link in the un- 
broken chain of more than fifty decisions rend:red by our court. He 
said: “ Until the tax sale is set aside in « revocatory action, contradic- 
torily with all parties in interest, the creditor can not proceed to enforce 
his mortgage, because, whether he has a mortgage or not still existing 
on the property depends upon the result of the inquiry whether the 
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sale to enforce the superior debt, the tax, was formal and valid. Until 
‘this result is ascertained in a proper proceeding the formalities neces- 
sary in a tax sale are presumed to have been observed hy the officers of 
the State and the sale presumed to be valid. 

“Like every forced alienation, a tax sale is liable to be avoided 
for relative nullities; but I have yet to learn that the form of proceed- 
ing to ascertain these nullities is different in a tax suit from that in a 
judicial sale. Both kinds of sales are made upon the faith of the State. 
They are not snares laid to entrap honest bidders. The title given by 
the State, like that acquired at a judicial sale, is presumed to be valid 
until the contrary is shown in a legal manner. 

“Tt is only simulated sales that may be disregarded; actual contracts, 
though in fraud of creditors, must be attacked in a direct action.” 

23 An. 44, 331; 13 An. 155; 14 An. 560, 495; 17 L. 517; 6 R. 21, 152; 6 L. 
268; 9 L. 542; 4 An. 439; 3 L. 476; 1 An. 297; 4 L. 473; 8 L. 423; 1 L. 491; 
11 L. 438; 6 M. 418, 574; 1 N.S. 537, 633; 23 An. 175; 24 An. 224; 25 An. 
236. . 

There is no error ‘nthe judgment of the lower court. 
It is therefore ordered, adjudged, and decreed that said judgment be 
and it is .ereby affirmed at the costs of defendant in both courts. 


No. 6547. 
J. U. anp H. M. Payne & Co. vs. Octavia PAVEY AND HusBAND. 


The failure of a recorder of mortgages to record a deed of sale of property, which 
deed has been deposited for registry with him by the bona fide purchaser of the 
property, can not in anywise operate to the prejudice of the rights of such pur- 
chaser, as owner of the property. 

PPEAL from the Seventh Judicial District Court, parish of Avoyelles. 
Hewes, J. 

Trion & Thorp, for plaintiffs and appellants. 

Thomas Overton, for defendant. 

The opinion of the court was delivered by 

Eaan, J. This is an hypothecary action to enforce against certain 
lands in the possession of defendants a judicial mortgage resulting from 
the registry on the twenty-seventh of .October, 1874, of a judgment ob- 
tained by plaintiffs against the vendor of defendant, Mrs. Octavia Pavey, 
born Cuvilier. 

It appears from the evidence that the defendant purchased the prop- 
erty by public act on the eighteenth of January, 1872, and that the act 
was regularly deposited for record in the recorder’s office of the parish 
of Avoyelles, in which the land lies, on the eighth of February, 1872, was 
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indorsed and filed the same day by F. W. Masters, recorder, who was a 
witness on the trial of this case, and swore that the indorsement was cor- 
rect and that the act was deposited and filed in his office on the day 
named in the indorsement. It further appears from the evidence that 
the defendant went into possession at the time of sale, January, 1872, of 
the land conveyed, and has continued to possess and live upon it ever 
since, but that the act of sale, though deposited and filed for record 
according to law, on the eighth of February, 1872, was not actually re- 
corded or transcribed on the books of the recorder’s office until the 
eighteenth of September, 1876, some time subsequent to the registry of 
plaintiffs’ judgment against defendant’s vendor. The question raised in 
this case is whether under this state of facts the land in the hands of the 
defendant is subject to the judicial mortgage of plaintiffs against the 
property of her vendor. We think not. If there was fault, nothing in 
the evidence shows it to have been that of the defendant, who had no 
power to make the registry, and who had complied with the law by de- 
positing or causing to be deposited and filed for record the act of sale in 
the recorder’s office of the parish where the land lay long anterior to the 
obtaining or registering of plaintiffs’ judgment. The laws of registry 
are arbitrary, and often operate constructive notice when there is no 
actual notice. In other States actual notice supplies the place of registry. 
This equitable doctrine is held not to prevail in Louisiana. In many 
cases of much greater hardship than the present, this court has con- 
sidered itself bound to refuse relief, because “ ita lex scripta est.” So say 
we now. The plaintiffs seek in this case to disturb a bona jide purchaser 
who had been in actual possession’ for several years before the institu- 
tion of this suit, solely on the ground that though filed for record in the 
proper office before his judgment the defendant’s act of sale had not 
been actually transcribed on the books of the office. The law-maker 
has said otherwise. C. C., art. 2264, provides that no notarial act con- 
cerning immovable property shall have any effect against third persons 
until the same shall have been deposited in the office of the parish 
recorder or register of conveyances of the parish where such immovable 
property is situated. Article 2254 makes it the duty of the recorder to 
indorse on the back of each act deposited with him the time at which it 
was received by him and to record the same without delay in the order 
in which they were received; and provides further “that such acts shall 
1ave effect against third persons only /rom the date of their being deposit- 
ed in the office of the parish vecorder;” while article 2266 provides affirm- 
atively that “the recording of all contracts, sales, and judgments affect- 
ing immovable prcperty shall have effect from the time when the act is 
deposited in the proper office and indorsed by the proper officer.” The 
title of the defendant was so deposited and indorsed, as we have seen, 
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long prior to either the obtaining or registry of plaintiffs’ judgment 
against her vendor, and must prevail. We have been referred to several 
cases showing the strictness required in regard to the registry of mort- 
gages. They have no application to the case at bar, and upon that 
subject we express no opinion. The judgment below was in favor of 
defendant, Mrs. Octavia Cuvilier, wife of Pavey,.and rejected plaintiffs’ 
demand with costs. It was correct, and must be affirmed. 


No. 6527. 
Hatt & Liste 1 Liqurpation vs. JAMES L. BELDEN. 


The property of a succession can not be sold under a fieri facias issued on an ordi- 
nary judgment, even though the judgment has been given to enforce a mortgage, 
and vendor’s lien. The holder of such a judgment must go into the probate 
court, to.enforce his rights. 

PPEAL from the Fifteenth Judicial District Court, parish of Terre- 

tA bonne. Beattie, J. 

Charles W. DuRoy, for plaintiffs and appellees. 

Grover & Harding, for defendant. 

The opinion of the court was delivered by 

Eean, J. The plaintiff obtained judgment via ordinaria against the 
defendant, Belden, with recognition of mortgage and vendor’s privilege 
upon a house and lot in the town of Houma, which were seized under 
jieri facias and advertised for sale. Meanwhile the defendant in execu- 
tion died, and his succession was regularly opened. The plaintiffs 
caused notice of their proceedings to be served upon the representa- 
tives of the succession, and thereupon the sheriff offered the property 
for sale under the fieri facias and seizure issued and made prior to the 
death of Belden; and the plaintiffs, in the language of the petition in 
this proceeding, “bid in the same, but the sheriff refused to adjudicate 
the property to them because of the registry of an official bond of 
decedent as treasurer of the school fund for the parish of Terrebonne.” 

Plaintiffs thereupon took this rule upon the sheriff, the administrator 

of Belden, and H. M. Johnson, parish recorder and also president of the 

school board, to show cause why the mortgage resulting from the regis- 
try of the before-mentioned treasurer’s bond should not be canceled 
and erased so far as it bears on the property upon which they, the 
plaintiffs, claim their mortgage and vendor’s privilege. He further 
prays for general relief. 

Service was accepted by all the defendants, and Johnson alone an- 
swered, denying the plaintiffs’ right to force an adjudication of the prop- 
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erty in question by reason of the death of Belden before the sale, aver- 
ring that the matter belongs to the probate court, and praying that the 
rule be dismissed. 

The mortgage and vendor’s privilege were retained in the act of sale 
of the property, and were recorded according to law on the day of its 
execution, so that in a proper case the plaintiffs would be entitled to re- 
lief. We, however, know of no case, except under special statute, in 
which thé sale of succession property is permitted under fieri facias 
issued upon judgment obtained via ordinaria against the deceased while 
the succession is under administration. 

The death of the judgment debtor stays all such proceedings for the 
forced alienation of his property. See Legendre vs. McDonogh, 6 N. 8. 
514. There is an exception where the proceeding is via exrecutiva. Resort 
must be had to the court of probates for the enforcement of ordinary 
judgments. 

If there was no valid or legal sale the plaintiffs were not adjudicatees 
of the property and could not at the present stage maintain this pro- 
ceeding to cancel the bond mortgage before sale. The property might 
bring more than their debt. 

The judgment of the court below was correct, and is therefore affirmed 
with ecsts. 


No. 6301. 
*SratTe vs. JAMES AUGUSTINE ET AL. 


Where two, or more crimes are involved in a single act, but one indictment will lie. 


— from the First District Court, parish of Orleans. Abell, 
iA J. 


A. P. Field, Attorney General, for the State. 

P. W. Kramer, for defendants and appellants. 

The opinion of the court was delivered by 

Spencer, J. The question presented by this appeal is whether, when 
a party steals a wagon and horse harnessed in it,and is indicted, tried, 
convicted, and sentenced for the larceny of the wagen alcne, he can be 
afterward prosecuted for the theft of the horse. 

The horse and wagon being harnessed together, the taking of them 
was a single act, and constituted but one fact. We think that under 
these circumstances there was but one theft. To hold otherwise would 
be to permit an unlimited number of indictments to be predicated upon 
one single fact—one taking. If an indictment will lie for horse-stealing, 
in that a horse was taken, and for grand larceny, in that a wagon was 
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taken, you might continue and indict for petty larceny of the harness, 
and so on without limit. 

We think that where two or more crimes result from a single act or 
fact, but one indictment will lie. ‘ 

This seems to be the spirit of our law, which in section 1055 of the 
Revised Statutes declares, in substance, that no person tried and ac- 
quitted or convicted of one offense can be tried for another ox different 
offense arising from the same state of facts. 

Mr. Wharton in his Criminal Law (paragraph 565) says: “Where the 
act is separable into two distinct branches, as when a man steals simul- 
taneously two articles; as a horse and saddle together, he may be con- 
victed on separate indictments for each offense.” But this rule is held 
not to apply when the articles stolen belong to the same person. Jdem. —. 
We apprehen], moreover, that this rule could, under our statute, only 
apply when the saddle was not on the horse, but required a separate act 
in its taking—-an act which, though contemporary or simultaneous with, 
was yet “separable” from the act of taking the horse. However this 
may be, we think the spirit of our law forbids two indictments for differ- 
ent offenses arising out of the same state of facts. We therefore think 
the exception, or plea in bax, to the indictment in this case should have 
been sustained. 

It is therefore ordered, adjudged, and decreed that the judgment and 
conviction appealed from be annulled and avoided, and it is now ordered 
and decreed that the indictment in this case be set aside and quashed, 
and the defendants be not held to answer the same. 


No. 6560. 
ALEXANDER ANDERSON vs. Mary A. PIKE, TrTrrx. 


A will by which property is devised to A; and at his death to B, involves a substitution, 
which avoids the devise in favor of B. 
No act reprobated by law, ean be made valid by anybody’s ratification. 
PPEAL from the Fifth Judicial District Court, parish of East Baton 
Rouge. Dewing, J. 
Samuel P. Greves, for plaintiff and appellee. 
Thomas P. Dupree, for defendant. 
The opinion of the court was delivered by 
Mannina, C. J. In 1833 John Anderson died, domiciled in the parish 
of East Baton Rouge, having made an olographie will, by which he be- 
queathed his property to his brother and sisters, except that dispcsed of 
in the following clause : 
“ T leave to Phebe, one hundred acres of land known as Ta<uino Flace, 
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with all the improvements thereon, and four negroes, viz: Phil., Jeany, Big 
Louisa, and Long Frank, and one thousand dollars, cash, to be invested 
in bank stock. At the death of Phebe, said land and negroes and increase 
to become the property of a yellow boy by the name of Alexander, son 
of Jeany, and in case of his death, to revert back to my heirs mentioned 
in the first part of my will.” 

The legatee, Alexander, seeks in this action to recover the Taquino 
Place, which is now in the possession of the defendant, whose husband 
acquired it at sheriff’s sale issued upon judgment against J. & H. Per- 
kins, to whom Phebe had sold it in 1845. The recovery is resisted on these 
grounds — 

First—That the'will is null as to the donaticn to Alexander, because it 
is a fidei commissum and substitution. 

Second—That at the death of the decedent, the legatee, Alexander, was 
a siave, and incapable of inheriting or acquiring by donation mortis causa. 

Third—The legatee is the unacknowledged bastard son of the deceased, 
and by reason thereof could not receive from him by that donation. 

Fourth—That W. 8. Pike, whom defendant represents, acquired the 
land in 1866, and those from whom he holds acquired it in 1845. 

Fifth—The prescription of ten years is pleaded. 

Substitutions and jidei commissa are prohibited. Every disposition by 
which the heir, legatee, or donee is charged to preserve the thing for, or 
to return it to, a third person, is null even with regard to the donee, insti- 
tuted heir, or legatee. Civil Code, article 1507, new number 1520. The 
following clause in a will has been held to contain a substitution : “I give 
and bequeath unto my wife the plantation upon which I reside, and the 
following slaves, ete. I further will that upon the demise of my said wife 
that the property bequeathed to her return to my brothers and sisters 
and be equally divided between them.” Provost’s case, 13 An. 574. 

The terms of the will in that case are very similar to the present. The 
bequest was pronounced a nullity. 

In a later case a testator bequeathed to his grandson the residuum of 
his estate, and in the event of the legatee’s death before majority, or 
without leaving lawful issue, then to his niece. The legatee attained ma- 
jority, and afterward sold a part of the property thus bequeathed him, 
and then died without leaving lawful issue. The niece sued for the prop- 
erty. The purchasers pleaded the nullity of the provision of the will 
under which she claimed, because of its containing a prohibited substitu- 
tion, and it was so held. Wailes vs. Daniel, 14 An. 578. 

The facts of this case and the case at bar are exactly alike. 

It is alleged, however, that the nullity of the will quoad the donation to 
Alexander is cured by the ratification of the testator’s heirs, who have 
not sought, and do not seek, to disturb the donation, or question its 
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validity. A disposition of property which is reprobated by law is not sus- 
ceptible of ratification. Hoggatt vs. Gibbs, 15 An. 700. Marcadé says: 
La confirmation n’est done possible que pour les obligations annulables. 
et non pour celles qui seraient proprement nulles, inexistantes. * * * 
' Cette impossibilit? d’une confirmation pour les obligations qui seraient 
proprement nulles a été nettement reconnue lors des travaux prepara- 
toires, et la volonté du legislateur & cet regard ne saurait étre douteuse. 
Explication du Code Napoleon, tome 5, p. 90. 

Nor has the Legislature here left this matter in doubt. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court is avoided and reversed ; and that there be judgment in 
favor of the defendant with costs in both courts. 





No. 6529. 
Epwarp J. Gay & Co. vs. Crichtow & DONELSON ET AL. 


Where a creditor, who has bought certain movables from his debtor, by crediting 
the latter on his account with the price of the movables, instantly resells the 
property to the debtor, the sale will be valid, as between them, whether, any 
delivery was made to the creditor, or not. 

PPEAL from the Fifteenth Judicial District Court, parish of La- 
fourche. Beattie, J. 

E. W. Blake and Barrow & Pope, for plaintiffs and appellees. 

Clay Knobloch and Goode & Winder, for defendants. 

The opinion of the court was delivered by 

Spencer, J. The defendants being indebted to plaintiffs in a large 
sum, sold, transferred, and delivered to them forty-three head of mules 
for the price and sum of $7439 21, and on the same day, and it might be 
said, at the same time and place, the plaintiffs resold to defendants the 
same mules for the same sum. The plaintiffs paid the price of their pur- 
chase by crediting its amount on the debt due them by defendants. 
When plaintiffs sold the mules back to the defendants, they took a note 
for the price, specifying the consideration, and had this obligation re- 
corded in the mortgage office. The defendants in selling to plaintiffs 
made delivery by driving the mules out to a common and there giving 
plaintiffs possession. 

Plaintiffs bring this suit on said obligation, and claim the vender’s lien 
on the mules. The defendants deny “that plaintiffs made any valid sale 
of mules to them or either of them, or that plaintiffs have any lien or 
privilege on any mules belonging in whole or in part to either of defend- 
ants, and further plead failure of consideration of the note sued on.” 

There is no doubt that the plaintiffs entered into this transaction for 
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the purpose of better securing themselves in the debt due by defendants. 
We see no reason to doubt the bona fides of the transaction. True, they 
bought the mules with the intention of reselling them at once to the de- 
fendants and thereby securing themselves by a ven‘lor’s privilege. We 
see nothing illegal or immoral in this transaction. On the contrary, we 
think it was a legitimate business arrangement. When not illegal or im- 
moral, a contract is a law between the parties. Three things must con- 
eur to make a sale—the thing, the price, and consent. As between the 
parties no delivery is necessary. Third persons alone can take advan- 
tage of its absence. We are not called upon therefore to pass upon the 
question of delivery. As between the parties a counter letter is the only 
legal evidence of simulation, and parties will not be heard to gainsay 
their own deliberate contracts, unless they suggest fraud, error, or lesion. 
There is no merit in the defense set up; there was ample consideration 
for the note sued upon. 

The judgment of the court below is affirmed with costs in both courts. 


No. 6569. 
Mrs. 8S. A. Conrap AND HvssBanp vs. G. LEBLanc, SHERIFF, ET AL. 


Where a wife is authorized by the judge, under the act of 1855 (R. S. sections 2433 and 
2434), to mortgage her separate property for a certain sum, and for a certain pur- 
pose, and she thereupon executes the enortgage for a different sum, and fora 
purpose in addition to the one recited in the authorization, whoever endeavors 
to enforce the mortgage must prove alinnde, that the debt secured: by the mort- 
gage inured to the separate bénefit of the wife. 

The holder of a negotiable note of a married woman, who has taken it for value, 
and before maturity, is yet liable to have pleaded against him every defense 
arising out of the wife’s incapacity. 

PPEAL from the Fifth Judicial District Court, parish of East Baton 

tA Rouge. Dewing, J. 

E. W. Robertson and Barrow & Pope, for plaintiffs and appellees. 

C. D. Favrot and J. & G. W. Burgess, for defendants. 

The opinion of the court was delivered by 

Ea@an, J. This litigation was commenced by executory process by H. 

P. Kernochan claiming to be the holder before maturity of two nego- 

tiable promissory notes of Mrs. 8. A. Conrad, wife of Dr. Marshall Pope, 


secured by mortgage executed by her, with the assistance of her hus- 
band, before the parish recorder on the tenth of February, 1873, as is 
alleged by Kernochan, in accordance with an authorization of the judge 
of the district court, given under the statute in regard to mortgages of 
married women, on the eighth of February, 1873. This proceeding was 
enjoined upon various grounds, most of which it is unnecessary to notice, 
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as the plaintiff, by his answer to the petition for injunction, changed his 
proceeding from via erecutiva to via ordinaria. The two cases are there- 
fore, in legal effect, but one, as it is immaterial whether the injunction 
against executory proceedings is sued out by way of opposition under the 
Code of Practice or by independent petition. The practice seems to be 
in such eases to consider the petition for injunction as an answer to the 
original suit when thus converted into an ordinary one. 4 La. 90; 16 
La. 109. This disposes of Kernochan’s bill of exceptions to the ruling 
of the court below which treated him as plaintiff in the introduction of 
evidence on the trial. First, as to the position of Kernochan as indorsee 
before maturity of the notes sued on. In Sprigg vs. Bossier, 5 N.S. 56, 
it was held that when the objection arises from the incapacity of a party 
to enter into the contract evidenced by promissory note, that which had 
no binding effect when made can not acquire it by indorsement. In De- 
gallon vs. Mathews, 5 An. £55, the court reaffirms this doctrine in these 
words: “When the objection arises from the incapacity of the party, 
as that she was a married woman, the indorsement of a negotiable note 
gives no additional effect to the obligation.” And the fact that its face 
showed that it was given by a married woman is sufficient notice to any 
one to put him upon inquiry if the consideration inured to her benefit be- 
fore discounting it.” The distinction taken is well stated by Judge Por- 
ter in Sprigg vs. Bossier to be between mere inquiry as to the considera- 
tion and that affecting the incapacity of the party to contract. In both the 
cases cited the note was in the hands af an indorsee, who, under the ordinary 
rules applicable to commercial paper, would have been held an innozent 
holder for value before maturity, but the court held that it was not proven 
that the debt inured to the benefit of the wife, and the plaintiff could not 
recover. The case of Davidson vs. Stuart, 10 La., is to the same effect. 
In the5 An. case before cited the court says : “Where the consideration of a 
note given by a married woman is not shown to have been employed for 
her own separate use, for something which the husband was not bound to 
furnish, she ought not to be held.” In Barnes vs. Burbridge, 15 An. 628, 
a married woman was held not concluded even by a confession of judg- 
ment. In Médart vs. Fasnatch, 15 An. 621, where judgment had gone 
against husband and wife jointly, it was successfully enjoined by her on 
the ground that the notes sued on were given in fraud of the law and 
were void as to her, she being sued for her husband, although the defense 
was not made in the originalsuit. In Theriot vs. Voorhies, 12 An. 853, it 
was held to be “the uniform practice of the court to look through all the 
disguises in which were shown their business dealings, and to protect the 
wife and her property.” So in Bisland vs. Provosty, 14 An. 172. .In 
Erwin vs. McCallop, 5 An. 173, the wife gave her note and mortgage, in 
which she acknowledged the debt was for her separate use and benefit. 
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There was no other proof in the case, and the court held this insufficient 
to charge her, and that the burden of proof to make her liable was in the 
plaintiff. See,also, 14 An. 700; 22 An. 457; 23 An. 196; 24 An. 89. The 
courts have been uniform in not holding the wife liable without proof 
that the consideration inured to her separate benefit, no matter what the 
form of the contract or who the holder in the absence of the statutory 
authorization by the judge, originating with the act of 1855, the provi- 
sions of which are continued in the Revised Statutes and Revised Civil 
Code of 1870. Unless, therefore, there has been a compliance in the case 
at bar with these provisions, the plaintiff, Kernochan, can not recover 
against the wife, defendant. To this inquiry, therefore, we address our- 
selves specially, reserving any expression of opinion as to the effect of 
the statute when complied with. In Stapleton’s case, 24 An. 89, it was 
held that the authorization must precede the contract or the giving of the 
mortgage, otherwise the ordinary rule prevails, and the authorization 
does not make proof that the consideration inured to the wife’s benefit, 
nor dispense the creditor or person seeking to enforce it from making 
such proof alinnde. In the ease at bar the authorization, it is true, was 
given on the eighth of February, 1873, and the notes and mortgage on 
the tenth, two days after, but the inquiry remains, were they given in 
pursuance of the authorization? The authorization is to contract a loan 
or debt of six thousand five hundred dollars, and to mortgage her real 
estate, situated in this parish, or such part thereof as may be necessary, 
in order to secure said debt, which is to be contracted for the purpose of 
borrowing money and obtaining supplies to carry on her farming interest 
in this parish jor the present year.” In the act of mortgage the notes 
secured by it amount to $6439 60, and are declared to be given for past 
indebtedness and for advances to be made during the coming sea- 
son. It is evident, then, that so far as the past indebtedness is con- 
cerned, the contract preceded the authorization, and is not covered or 
protected by it because not contractedin pursuance of it (see, again, 24 An. 
89). Itis further evident that no such authorization was given by the 
judge as that recited in the act,and as even if some part of the considera- 
tion for the notes and mortgage were such as authorized by the judge, the 
parties have so intermingled it with others, or, as it is called, “ past in- 
debtedness,” that the amount of each is not distinguishable from the notes 
and mortgage above, and that this proof must be sought aliunde. In 
other words, the whole notes and the whole mortgage stand affected by 
this uncertainty, and do not of themselves make that “full proof” against 
the wife which is spoken of in the statute. The plaintiff seems to have 
thought otherwise, and has not furnished that evidence aliunde necessary 
to charge the wife. The admission in the act of mortgage is insufficient. 
See7 N.S. 341: 8 N.S. 692. The view of this case which we have taken 
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makes it unnecessary to pass upon the question of homestead, though, 
to avoid misapprehension in this case, we are not prepared to say that 
under some circumstances even a married woman may not claim its 
benefits. As the plaintiff, Kernochan, may be able to supply evidence 
which he has not furnished in this record sufficient to satisfy us of his 
right to recover against the defendant, Mrs. Pope, we are unwilling to 
conclude him by our judgment. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the court below be annulled, avoided, and reversed, and the cause re- 
manded to the court below to be there proceeded with according to law 
and the opinion. It is further ordered that the seizure, if still existing, 
be released, and that Kernochan pay the costs of the same and of appeal, 
the other costs in the case to await judgment. 


No. 6572. 


E. H. Farrar vs. STEPHEN DUNCAN. 


The principal is bound by any contract made by his agent which is necessary tocarry 
out the objects of the ageney ; and no ¢onfidential limitation of the mandate, 
ean operate to the prejudice of any innocent third person. 

PPEAL from the Thirteenth Judicial District Court, parish of Tensas, 
Hough, J. 

E. D, White, for plaintiff and appellant. 

Drake & Currell, for defendant. 

The opinion of the court was delivered by 

Mannine, C.J. The plaintiff is a lawyer, and sues for remuneration 
for professional services rendered the defendant in certain legal proceed- 
ings before the court of Tensas parish. The recovery is resisted on the 
ground that the plaintiff was not employed by the defendant, nor by 
any one authorized by him. 

The defendant owns several plantations in the parish of Tensas. Seven 
of these plantations had been sold for taxés, and the professional ser- 
vices consisted in rescuing them from impending total less to the de- 
fendant. The suits instituted by plaintiff, and prosecuted to judgment, 
are in the record as part of the evidence. The plaintiff was successful 
in these suits. The value of these plantations ranges from forty to 
seventy-five thousand dollars, those figures expressing the value of the 
whole thus recovered. The fee charged is twenty-five hundred dollars. 
Three practicing attorneys say the fee is reasonable. 

Mr. Winchester, of Natchez, is the agent and attorney in fact as well 
as at law, of defendant. He has had charge of the defendant’s interests 
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for many years. He leases this property, collects the revenues, and in 
several instances has employed counsel in this State to, represent and 
protect defendant’s interests. He has entire control of this property, 
with power to sue in defendant’s name. Both Duncan and his agent 
Winchester declare there was an understanding between them that the 
agent was alone to be responsible for fees of counsel employed by him. 
Plaintiff had no knowledge of this stipulation of defendant with his agent. 
Winchester was recognized by defendant as his general agent, and was 
thus held out to the world by him. There is no attempt by the defend- 
ant to deny or conceal the fact of this agency; on the contrary, he un- 
hesitatingly avows it, refers to it in his correspondence with plaintiff, 
and does noz inform him that in the event Winchester employed him he 
must look to the agent for his fees. Defendant’ thinks that Winchester 
ought to pay plaintiff for his services, and that he ought not to be re- 
quired todoso.  t will not be denied thata general authority empowers 
the agent to bind his principal by all acts within the scope of his employ- 
ment, and the consequence of this authority is, that its exercise by the 
agent is not affected or limited, as to a party dealing with him, by any 
private order or direction not known to such party. Dunlap’s Paley’s 
Agency, section 127. Arayo vs. Currel, 1 La. 536. Bergerot vs. Farish, 
9 Rob. 346. Forman vs. Walker, 4 Annual, 409. 

It has been held that a power of attorney “ to sue or otherwise collect 
all claims” implies the authority to employ counsel, and one thus em- 
ployed was adjudged to be entitled to his compensation, notwithstand- 
ing the denial of the defendant of any employment by himself. Morgan 
vs. Brown, 12 Annual, 159. 

The employment by the agent in this case of plaintiff binds his prin- 
cipal to the payment of a just ard reasonable remuneration for his ser- 
vices. We are no* prepared to say that the estimate of the value of 
these services made by the plaintiff himself, and by the witnesses, is ex- 
aggerated.. Defendant has had the benefit of plaintiff's services, which 
were laborious and protracted, and required two absences fronYhis home, 
and involved great responsibility, and resulted in success. 

It is admitted in the pleadings that plaintiff has received one hundred 
and sixty dollars in part of the fee charged by him. The judgment of 
the lower court was in favor of the defendant. 

It is now ordered, adjudged, and decreed that the judgment of the 
lower court is avoided and reversed, and that plaintiff have and recover 
of the defendant two thousand three hundred and forty dollars, with 
five per centum per annum interest from the thirteenth day of March, 
1876, and ccsts of both courts, and that the attachment sued out by 
plaintiff be maintained and enforced. 
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Mrs. ApetiIna Luckett vs. Cora A. CRAIN. 


The advertisement of property, seized under exeeutory process, on the very day of 
the seizure, has no invalidating effect, provided there are thirty days advertise- 
ment, and thirty-three clear days intervene between the seizure and the sale. 

Where the process of the court, in an injunction, does not se2m to b2 seriously 
abused, special damages need not be imposed. 

PPEAL from the Ninth Judicial District Court, parish of Rapides. 
£1 Orsborn, J. Trial by jury. 

Ryan & White, for plaintiff and appellant. 

R. A. Hunter, for defendant. 

The opinion of the court was delivered by 

Spencer, J. Defendant obtained an order of seizure and sale against 
property of plaintiff; after due notice of the order the writ issued, and 
on fifteenth April, 1876, between twelve and one o’clock, the sheriff seized 
the property and gave notice thereof to Mrs. Luckett, sale to take place 
twentieth May, 1876. The sheriff’s advertisement of the sale appeared 
in the Rapides Gazette, the official paper, on the same morning of fif- 
teenth April, 1876. The publisher says the paper was distributed 
usually between eight and nine o’clock in the morcing. 

The plaintiff in this suit (defendant in said executory process) enjoins 
said sale on the grounds— 

First—That the evidence on which the process issued was not authen- 
tic. , 

Second—That the advertisement was premature. 

Third—That she was entitled to certain credits on the notes, 

The first ground seems not to have been insisted upon below or in 
this court. 

The second ground, the prematurity of the advertisement, ‘s, we think, 
without much if any merit. 

It is admitted, in argument, by plaintiff’s counsel that the sheriff might 
advertise immediately after seizure, without waiting the lapse of the 
three days, provided thirty-three days clear intervened between the day 
of seizure and day of sale. The law only requires thirty days advertise- 
ment. It appears to us that the law has been complied with. The law 
takes no heed of the parts of a day. The seizure was made on fifteenth 
April,and the advertisement was published on fifteenth April, and thirty- 
four days intervened between that day and day of sale. We express no 
opinion upon the case which would be presented if the advertisement 
should be published on a day preceding that of the seizure. 

The third ground of injunction was sustained, and plaintiff allowed 
the credits claimed. The evidence as to one of the credits, $150, paid 
by Walk, is not very satisfactory; but the case seems to have been tried 
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by an intelligent jury, and we do not feel inclined to disturb the verdict. 

The judgment of the court below is, however, clearly erroneous in con- 
demning the plaintiff in injunction to pay the costs. She sustained her 
injunction to the extent of the credits claimed, and did not therefore owe 
the costs. 

The defendant prayed for damages in the court below, on dissolution 
of the injunction, and has filed answer in this court, asking that dam- 
ages be allowed. The notes bear eight per cent interest, and we do not 
think this case discloses such an abuse of the process of the court as to 
justify the infliction of special damages. We think the jury and court 
below properly disallowed them. 

It is therefore ordered, adjudged, and decreed that the judgment ap- 
pealed from be reversed and set aside; and it is now ordered, adjudged, 
and decreed that the injunction sued out by plaintiff be perpetuated to 
the extent of the credits allowed by the jury, to wit: $465 (being credits 
additional to those indorsed on the notes), and that for the balance of 
the debt the injunction be dissolved and set aside; and it is further 
ordered that the defendant in this suit pay costs of both courts. 


No. 5159. 
Caartes T. Howarp vs. WituiAM B. ScHMIptT. 


A ereditor can not annul a judicial sale of his debtor’s property, (made at the in- 
stance of another creditor) on account of any informality in the proceedings 
affecting the sale, unless he proves that such informality has caused him an in- 
jury. 

By appointing an appraiser, the debtor cures any defect in the advertisement of a 
judicial sale. 

Where a party sells one of aseries of notes, secured by mortgage on certain prop- 
erty, without warranty, and reserving to any holder of any other of said notes 
equal rights, it will not debar him from subsequently proceeding on another of 
said notes, and subjecting said property to the ratable satisfaction of each of said 
notes. 

A litigant is required to give parties in interest no other notice of his proceeding, 
than that prescribed by law. 


4 PPEAL from the Fifth District Court for the parish of Orleans. 

tA Cullom, J. 

Joseph P. Hornor, for plaintiff and appellee. 

H. J. & J. H. Grover, for defendant. 

The opinion of the court was delivered by 

De Buianc, J. This suit was filed by plaintiff on the tenth of Novem- 
ber, 1873. He alleges that Mrs. Mary Jane Borden and William B. 
Schmidt are, in solido, indebted unto him in the sum of four thousand 
dollars, with interest thereon at the rate of eight per cent, from the 
seventeenth of March, 1871, costs of protest, and attorney’s fees. 

9 
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As concerns Mrs. Borden, plaintiff's claim is predicated on a promissory 
note drawn to her own order, at the aforesaid date, by her indorsed and 
delivered to Schmidt as part of the purchase price of a lot of ground 
and the residence thereon, by him sold to the said Mrs. Borden, for six- 
teen thousand dollars, payable one-fourth cash, and the balance in three 
notes of each four thousand dollars, with interest from date. 

The first of said notes matured on the seventeenth of March, 1872, 
was protested, and sued upon by Schmidt. Mrs. Borden filed no answer 
toe that suit, and, on the twenty-fourth of April, 1872, a judgment by de- 
fault was entered against her. Three days after that default, by act 
passed before Andrew Hero, Jr., a notary public, defendant, Schmidt, 
transferred to plaintiff the note sued upon, the mortgage and privilege 
securing its payment, and his right of action in the suit filed by him 
against Mrs. Borden. 

That transfer and subrogation was made “ without any warranty what- 
ever, and with the distinct understanding that said transfer and subro- 
gation are not to impair or prejudice the rights under the second and 
third notes, or any holder thereof, or of either of said holders.” 

This clause derives considerable importauce from the fact that, by its 
clear and imperative terms, Charles T. Howard was informed that the 
note then transferred to him was the first of a series of three notes 
drawn by the same party, secured by the same mortgage and privilege, 
and that it was so transferred without any warranty, and with the ex- 
press stipulation that any holder of its twin sisters—not excluding, but 
including the assignor, at least by inference—would share equally with 
him in any future distribution of the proceeds of any sale which might 
be made of the mortgaged property. 

As to third parties, that declaration was entirely useless; their right of 
preference, as against the assignor, would have existed without that 
declaration. Is it less, in substance and in terms, than an absolute reser- 

ration in favor of the assignor, one imposed and exacted by him, the 
object of which could hardly have been misunderstood by the assignee— 
one found in his own contract, which bears his signature, and which, 
either willingly, carelessly, or through necessity, he has accepted and 
assented to? That conclusion is irresistible. 2R. R. 221; 21 An. 529, 624. 
_ The second note matured on the seventeenth of March, 1873, and 
shared the fate of the first—it was not paid—and Schmidt proceeded 
thereon via executiva. The property subject to his vendor’s mortgage 
and privilege was seized, advertised for sale, and sold by the sheriff on 
the twenty-eighth of May, 1873, under an appraisement partly made by 
an expert selected by Mrs. Borden herself. 

At that sale Schmidt became the adjudicatee of the property for eight 
thousand dollars, 
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aid the costs and taxes then due, and amounting to........ 
And retained the balance of the price, to be applied as follows, 

to wit: To State and city taxes already levied but not then 

exigible ........ ‘ be 270 00 
To the notes held by Charles T. Howard, the N 

tual Insurance Company, and the said Schmidt, each 

$1990 86%, in all eer 


Total $8000 00 


This application and proposed distribution of the proceeds of the sale 
were made, and appear in the sheriff’s return on the writ, and they have 
been approved by all the interested parties except Mrs. Borden and 
Charles T. Howard. 

On the thirteenth of October, 1873, with a view of perfecting the title 
by him acquired at the sheriff’s sale, Schmidt published a monition, to 
the granting of which, on the tenth and eleventh of November, 1873, the 
plaintiff and Mrs. Borden objected, and mostly on the identical grounds 
now urged in this suit and by plaintiff against Mrs. Borden and Schmidt. 
In that opposition they pray that the sale from the sheriff to Schmidt be 
avoided and annulled. 

On the day he filed his opposition to the confirmation of the aforesaid 
sale, Charles T. Howard brought a direct action against Schmidt and 
Mrs. Borden, in which he charges that, on the fifteenth of April, 1873, 
without notice to him, and without his knowledge, Schmidt proceeded on 
the second of the notes subscribed by Mrs. Borden; that, in his proceed-’ 
ing, he represented that the third of said notes remained unpaid, and 
prayed that the property mortgaged to secure the balance due of the pur- 
chase price of said property be sold on the following conditions: for cash 
to satisfy the two matured notes, and, as to the third note, on a term cor- 


responding with its maturity. 
He complains that the writ of seizure and sale applied for and obtained 


by defendant was issued on terms which are at variance with the order 
of the court, and different from those fixed in said order, in this: that, 
according to said writ, the purchaser was to assume payment of the third 
and last of said notes, and pay on the spot the balance of the price of 
adjudication; that Schmidt fraudulently concealed from him his intention 
to proceed, for the purpose of acquiring said property for less than he 
(Howard) would have given for it, and that, by his fraudulent course, said 
Schmidt has made himself liable in solido with Mrs. Borden for the 
amount of the note he holds, . 

There are, then, pending at this very hour, in this and the Fifth District 
Court, two proceedings filed by Charles T. Howard, one in which he prays 
for the annulling of the sale from the sheriff to Schmidt, and another in 
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which he claims that, by reason of his purchase, Schmidt has assumed 
payment of the note which he transferred without any warranty. These 
pleas are inconsistent, as the former impugns and denies, the latter ac- 
knowledges and ratifies the title from the sheriff to Schmidt. 

There are—not in Schmidt’s petition against Mrs. Borden for a seizure 
and sale, not in the order of the court on that petition, but in the writ 
issued by the clerk and the advertisement published in the official paper— 
two slight errors, not calculated to in any way discourage bidders; one 
is, that the purchaser has to pay in cash the two, instead of one of the 
matured notes—that held by the seizing creditor—the other, that the 
purchaser was to assume payment of the third note, which meant that 
the purchaser would be bound to pay cash the amount of the note of the 
seizing creditor, that of Howard on demand, the third one at its maturity; 
but the purchaser would have had thus to pay and assume payment only 
in case the price offered would have been sufficient to satisfy the whole 
claim. 

The rule that in judicial sales the prescribed formalities are to be 
strictly observed is rather for the benefit of the debtor and purchaser 
than the creditor. By the appointment of an appraiser the debtor waives 
any defect in the advertisement. This Mrs. Borden has done. As to 
Howard, he has not shown any injury to him which resulted from the 
alleged informalty, and until he does the rule is inflexible, he can not 
annul the sale of his debtor’s property. 11 R. R. 533; 5 An. 570; 9 An. 632. 

Under the subrogation from defendant to him, plaintiff did not acquire; 
he renounced his right of action against defendant. When and how, if 
at all, did that right accrue? From, he conceives, the sale of the sheriff, 
and particularly because Schmidt fraudulently, he says, acquired for a 
price ridiculously low the property for which, in his petition, plaintiff al- 
leges he would have given more than Schmidt, and, in his evidence, for 
which he might have gone to ten thousand dollars. 

What is the nature of plaintiffs action? It is not a third opposition, 
not an action in nullity, and, though it has some of its features, it is not 
the hypothecary action. As regards Schmidt, it isnot and can not be an 
action on the note. If we except from plaintiff's pleadings two sentences, 
two allegations, one which precedes and the other contained in the prayer, 
his action against Schmidt would be one in damages, based on pretended 
frauds. Those two sentences are, that in which he charges that, by rea- 
son of his purchase, defendant has assumed payment of his note, and 
that in which he asks for the recognition of his mortgage and privilege. 

Defendant is evidently liable to plaintiff for a share of the proceeds of 
the sale of the twenty-eighth of May, 1873; that share has been estab- 
lished and informally tendered to plaintiff, who refused it, remarking that 
he intended to try and get all of it. ’ Has he, against Schmidt, and under 
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the circumstances related, an action to recover more than he was 
offered? If he has, it is not under either the subrogation or the note. 
He so acknowledged himself, for when asked whether Schmidt was liable 
for the whole of the note, on account of the frauds he complained of, he 
answered, “That is one reason.” “Any other,” inquired defendant’s 
counsel? “No,” replied plaintiff. 

The charge that defendant intended to defraud plaintiff is not sus- 
tained by the evidence; not even by the latter’s unsworn allegations, and 
it is repelled by the very acts with which he is reproached, and by every 
presumption that can be legally invoked. He applied to a court of jus- 
tice; from that court he obtained an order to which he was entitled, which 
no judge could have refused to grant. Under that order a writ was is- 
sued, placed in the hands of a public officer, a seizure was effected by 
that officer, the sale of the seized property was advertised in the official 
journal, and made at the usual place. Howsoever intimate the relations 
of interested parties may be, the law requires no other notice than that 
which was given. Besides, when was defendant himself informed that 
the sale was to be made? On the day which preceded that sale. . To his 
attorney, who had imparted that information, he said, “I am glad that 
you sent me that note, as otherwise I would have forgotten the property 
was to be sold.” That remark does certainly not suggest the intention of 
perpetrating a fraud. 

Plaintiff, in this matter, has a right; but is he pursuing the right he has 
and which, at first, was not denied, but recognized, by defendant? We 
believe not. His interest is imperiled, not by his or his adversary’s fault, 
but by those fatal causes which have so reduced the value.of property in 
our State, and in his anxiety and trouble he abandons that wh'c he can 
justly claim, to claim that which can not be justiy granted. Under two 
of the allegations of his petition we can fix his proportion in the pro- 
ceeds of the sale made in May, 1873; under his evidenee we could allow 
but damages. 

The exception that plaintiff's pleadings disclose no cause of action has 
added to the difficulties of this branch of the controversy, and, but for 
the two allegations already cited, would have been maintained. We cor- 
clude that, in the interest of all the parties, the door should not be left 
open to any additional litigation between them. Plaintiff is entitled to 
the amount which was tendered to him. That amount is secured by the 
vendor’s mortgage and privilege on the property purchased by defendant. 
5 An. 306; 16 L. 170. 

Plaintiff has referred us to the case of Ventress against his creditors, 
in which this court correctly decided “that when the holder of a claim 
secured by mortgage assigns a part of it, he can not be permitted to 
come in competition with his assignee, if the property mortgaged is 
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insufficient to pay the whole claim.” 20 An. 359. Here we have the 
parties’ contract, which expressly reserves in favor of any holder, whom- 
soever he may be, an equality of rights with Charles T. Howard, the 
assignee. That contract is their law. Under its sweeping terms no holder 
ean be excluded; they are each entitled to an equal share of the proceeds 
of the sale. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court against William B. Schmidt be and it is hereby annulled, 
avoided, and reversed, and, proceeding to render such judgment as 
should have been rendered below, it is ordered, adjudged, and decreed 
that Charles T. Howard recover of William B. Schmidt the sum of 
$1990 86%, and that the vendor’s mortgage and privilege, by which the 
payment of said amount is secured, be and they are hereby recognized 
as having taken effect and bearing since the twenty-second day of March, 
1871, on the property purchased by said Schmidt on the twenty-eighth of 
May, 1873, at the sale then made of the same by the civil sheriff of the 
parish of Orleans. 

It is lastly ordered, adjudged, and decreed that the costs of the lower 
court be paid by deferfdant, Schmidt, those of the appeal by Charles T. 
Howard. ' 


No. 4847. 
JscoB Hawkins vs. NEW ORLEANS PRINTING AND PUBLISHING COMPANY. 


Where special defenses have been set up in an answer. in conjunction with the plea 
of the general issue, evidence is admissible to establish the special defenses. 

In an action for damages for slander, libel, or defamation, the defendant may plead 
the truth of what he has said, or written, and prove it by any legal evidence. 

Where “ perjury” has been charged in an alleged libel, it is for the jury to determine, 
by a serutiny of the whole publication, whether the word was used by defendant 
in a popular sense, or as charging the technical crime of perjury. 

The bribery of a juror is good ground for granting a new trial, and it may be proved 
like any other fact. 


_ 4 PPEAL from the Fourth District Court, parish of Orleans. Lynch, 
ai J. Trial by jury. 

H. C. Dibble, Cotton & Levy, and Rice & Whitaker, for plaintiff and 
appellee. 

H. N. Ogden and Randolph, Singleton & Browne, for defendants. 


On Motion To Dismiss. 


The opinion of the court was delivered by 
TALIAFERRO, J. The grounds on which the appellee mainly relies in 
support of his motion to dismiss the appeal in this case are that the 


‘transcript does not contain a true record of the proceedings had on the 
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trial of the case in the court below, but on the contrary that it is erased, 
interlined, and mutilated in various places referred to by pages in the 

ranscript; that these defects in the transcript are imputable solely to the 
appellant. . 

An attentive examination of the parts of the record containing these 
alleged erasures, interlineations, and mutilations does not convince us that 
the transcript is not a true and correct copy of the original record of the 
proceedings had in the case on its trial in the court below. Two certifi- 
cates of the clerk and his affidavit besides attest its correctness. It seems 
that er industria the clerk has aimed to present an exact fac simile, a 
photograph, of the record, which in some of its parts presents, on that 
account, an anomalous appearance. 

And we will here remark that the clerk, in making out the transcript 
in this manner, has made a departure from the established usage which 
has nothing to commend it as an improvement and nothing to render its 
adoption desirable. We, however, assume that this transcript represents 
correctly the alterations, erasures, interlineations, ete., as they appear in 
the original. There is nothing that we find to induce the belief that the 
original record has been altered, or that the transcript is not a correct. 
copy of it. , 

It is therefore ordered that the motion to dismiss be overruled, 


ON THE MERITs. 


The opinion of the court was delivered by 

ManninG, C. J. In this suit the plaintiff seeks to recover one hundred 
thousand dollars as damages for an alleged libel, published by the de- 
fendant in the Daily Picayune newspaper. An article styled “the Usurper 
Hawkins ” contains the alleged libelous matter. tt was published on the 
twenty-third of February, 1873. So much of it as is necessary for the 
decision of the issues now before us is here transcribed: . 

“Jacob Hawkins is not a legal judge, nor is the so-called Superior Dis- 
trict Court, over which he assumes to preside, a legal court. The inves- 
tigation before the Senate Committee on Privileges and Elections has 
brought to the knowledge of the whole people of the United States what 
was before perfectly well known to the people of this State. All the 
members of that committee, in their preliminary report, agreed with re- 
markable unanimity that the Kellogg government was simply a usurpa- 
tion without foundation in law. They unanimously declared that the 
Lynch Returning Board never had the official returns of the election 
before them, and never had any legal or competent evidence before them 
to enable them to declare what the results of that election were.” 
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The words particularly complained of as injurious to plaintiff are: 

“But why do our people, with these two reports before them, continue 
to endure that monstrous. party creation, the Superior District Court? 
How much longer will they quietly submit to the decrees of a bastard 
judge of a bastard court created by a bastard Legislature? Have they 
any respect for that compound of perfidy and perjury, Jacob Hawkins, | 
who assumes to preside over the court that was specially created to re- 
ward him for violating his duty and his oath as a returning officer ? How 
much longer will the members of our bar continue to recognize this 
illegal tribunal and its perjured judge ?” 

The defendant pleaded the general issue in the usual form, by denying 
“all and singular the allegations of the petitioner, except in so far as 
they may be hereinafter admitted,” and then specially justified with am- 
ple averments. Some of these are that the article was written and pub- 
lished under a profound sense of duty to the public; that the matters 
therein charged were universally believed to be true in this community; 
that in printing and publishing the article respondent was not criginat- 
ing, nor was he giving currency to a rumor, but m:rely as a public 
journal narrating facts already well known and accepted as true by the 
public; that the whole subject-matter had been submitted to a commit- 
tee of the United States Senate, and that committee had, after a full 
investigation, found in substance the facts to be as stated in said article; 
that it was apparent upon the face of the article that it was not intended 
to produce any new impression upon the public mind as to the character 
of the plaintiff, but undertook merely to narrate what had already been 
accepted by the public as true, and upon thcse accepted truths to advise 
the public as to its duty at a critical period in the history of the State; 
and, finally, that every statement contained in the article was supported 
by the strongest proof, and believed by respondent to be true as pub- 
lished, and that the statements as published were true. 

The issues were submitted to a jury, who awarded eighteen thousand 
dollars to the plaintiff as damages. From the judgment of the court, in 
accordance with that verdict, the defendant appeals. 

There are twenty-two bills of exception to the ruling of the judge be- 
low. We shall nozice as many of them as may be required at this time. 

The defendant offered several witnesses t> prove the truth of the 
statements made in the published article, and objection was made to the 
reception of this proof on the ground that by pleading the general de- 
nial the defendant had lost the right to justify, or, in other words, that 
the plea of the general issue precluded the plea of justification and any 
other defense. It has long been a settled rule under our Code of Prac- 
tice that the general issue is waived by a special plea, and that the latter 
always controis the former so far as relates to the matter specially 
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pleaded. Lesseps vs. Wicks, 12 An. 739. When there is a special de- 
fense relied on, the answer always opens with the plea of general denial, 
and is followed by the special pleas more or less elaborated, as it usu- 
ally closes with the prayer for general relief, and it would not be more 
extraordinary to hold that the prayer for general relief excludes all 
other prayers of the answer, than that the plea of the general issue 
once made, accompanied by special defenses, excludes all evidence in 
support of those defenses. The gravamen of plaintiff's complaint is, 
not that defendant made a publication concerning him, but that the 
publication thus made was false, malicious, 4nd libelous. The defend- 
ant averred that it Was not false, but true, not malicious, but made with 
good intent, not libelous, but the reiteration of what was commonly be- 
lieved to be true. He should have been allowed to substantiate these 
averments. 

In support of the averment relative to the conclusions of the United 
States Senate committee, the defendant offered in evidence the pub- 
lished report of that committee. One of the statements in the publica- 
tion in the Picayune related to the participation of the plaintiff in the 
acts of the Returning Board of that date as one of its members. The 
alleged libel as to that participation, and the nature and quality of the 
plaintiff's conduct as a sworn member of that board, was justified in 
the answer as founded upon that report, and the evidence was offered to 
show that the publication was free from malice, and was only a repro- 
duction of what that committee had upon examination pronounced to 
be true. In that light, and for that purpose, the evidence should have 
been received. 

So, also, of the rejection of the various witnesses who were cffered to 
sustain different phases of the plea of justification. Whatever was per- 
tinent under that plea, and in its support, should have been received. 
By express law, the defendant in a civil suit for slander, defamation, or 
for a libel may plead in justification the truth of the slanderous, defam- 
atory, or libelous words, and may maintain that plea by all legal 
evidence. R.S. 1870, sec. 3640. 

The plaintiff insisted that the expression “compound of perfidy and 
perjury ” as applied to himself must be held to mean that he had been 
guilty of the technical crime of perjury, and that no evidence could be 
received except that which would show him to have been guilty of that 
crime, as defined in the statutes. The modern doctrine upon that sub- 
ject is that the question to be left to the jury is not what the defendant 
meant by the words he spoke, but what reasonable men hearing the 
words would understand by them. Townsend on Slander and Libel, 
173, note. To eall a man a thief is not actionable unless it is intended 
to impute to him a felony; unexplained, it will be construed in a feloni- 
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ous sense, but is subject to explanation by the context. Jdem.197. The 
jury should have been instructed to take the publication in its entirety, 
and to consider from its phraseology whether it was the technical crime 
of perjury or the popular sense of that word that was meant, or that 
was or would be understood by readers as having been meant by the 
utterer of the alleged libel. Trimble vs. Moore, 2 La. 577; Miller vs. 
Holstein, 16 La. 395. 

The defendant offered the plaintiff as a witness, and was proceeding 
to interrogate him, when objection was made that he could only be in- 
terrogated on facts and articles. Formerly a party to a suit could only 
be interrogated by questions in writing annexed to a petition or answer 
in which one of the parties to the suit prays that the other be ordered 
to respond under oath, in order to make use of his answers as testimony 
in support of his demand, or to aid him in his defense. Code of Prac- 
tice, article 347 et seg. In 1868 the competent witness in all civil mat- 
ters was declared to be a person of proper understanding (Acts of 1868, 
p. 269), and since that act parties to suits have been uniformly held to 
be competent witnesses either in their own behalf or in behalf of their 
adversaries. The only exception to this uniform ruling that we know of 
is that of the court a qua on the trial below. 

Many witnesses were offered to prove the truth of the alleged libelous 
matter, and, among them, James Longstreet. The bill of exception in 
this instance states that the object of the testimony was to rebut the 
presumption of malice, but the court held it inadmissible, because “ un- 
der the general issue defendant can not prove his charges.” The exclu- 
sion of mest of the testimony of defendant rested upon the ruling first 
made as to the effect of pleading the general issue, the judge having 
ignored the special pleas made in the same answer, and to which the 
pleader specifically referred as limiting the general denial. It is only 
when the defendant confines himself to that plea, and altogether omits 
that of justification, that evidence of the truth of the alleged libelous 
matter is excluded. Miller vs. Roy, 10 An. 231. The error of the first 
ruling entailed the errors cf all subsequent ones, and thus totally de- 
prived the defendant upon any hearing upon the merits of his defense. 

The case was given to the jury on Friday, June 19, and at six o’clock 
p. m. of that day, on being brought into court at their request, the fore- 
man reported their inability to agree, whereupon the court ordered the 
sheriff to remand them to their room, there to remain under his charge 
until they do agree. At three o’clock p. m. of the ensuing day they 
were again brought into court, and their foreman made the same report, 
and the same order was made by the judge. At nine o'clock pf. m. of 
that day the verdict was rendered. 

A motion for a new trial was made on the ground that two jurors had 
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been bribed—one of them, by name Haworth, before the cause was sub- 
mitted, and the other, D’Aquin, on the afternoon of Saturday after they 
had been for a few moments in court to announce their non-agreement. 
This bribery. was alleged to be by the plaintiff through an agent. The 
crier of the court, George Walker, was the alleged agent. It was sworn 
that he slipped into D’Aquin’s hand a small piece of paper, while the 
juror with the others was going to their room from the court-room, and 
whispered to him not to open the paper until he had returned to the 
jury-room. It was D’Aquin that had said aloud to the judge that an 
agreement upon a verdict was impossible. The writing upon the slip 
was: 

“Mr. D’Aquin, if you go with the majority there is a five-hundred- 
dollar note at the store for you. 

“YOUR FRIEND ON CHARTRES STREET.” 

D’Aquin had been during the jury’s deliberations a pronounced favorer 
of a verdict for the defendant, and upon his return to the jury-room on 
Saturday afternoon the impossibility of agreement, of which he had 
given assurance to the court, was suddenly converted into a hearty ac- 
quiescence in the views of the majority. All the facts of this affidavit 
are said to have been obtained by the confession of Walker, the crier of 
the court, as well as of the juror himself. 

The other juror was alleged to have been bribed by one Thomas Kav- 
anaugh, acting as agent of plaintiff, during the progress of the trial, 
twenty-five dollars being paid cash and one hundred and twenty-five 
dollars more to be paid as the purchase price of a verdiet for twenty- 
five thousand dollars in favor of plaintiff. 

Upon the hearing of the motion for a new trial, supported by affidavits 
setting forth in extenso the occasions and circumstances of the bribery, 
with the names of the parties, additional evidence was offered to sustain 
the statements made in the motion and the affidavits. Objection was 
made to its reception for the reason that a juror should not be permit 
ted to impeach his own verdict, and as to the witnesses, other than the 
jurors, that their statements would be hearsay. The presiding judge 
was then offered as a witness to prove that Walker, the crier of the 
court, admitted to him (the judge) that he did slip into the juror’s hand 
the writing offering a specific bribe on the occasion described, and on 
o»jection by plaintiff the court ruled out the testimony. 

The textual provisions of our Code declare that a new trial shall be 
granted if it be shown that the jury has been bribed. The applicant 
for the new trial must annex to his motion his affidavit of the facts 
alleged in proof of the bribery. Code of Practice, arts. 560, 561; Mor- 
gan vs. Bell, 4 Martin, 619; Trehan vs. McManus, 2 La. 216. It has 
often been held that a juror can not be beard to impeach his own verdict, 
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because the admission of his testimony to that end would open the 
door to tamperers, and might be the means to destroy a verdict which 
could be used by a juror who had become dissatisfied with it. Its effect 
is to defeat his own solemn act under oath. Campbell vs. Miller, 1 N. S. 
514; Cive vs. Rightor, 11 La. 141; State vs. Caldwell, 3 An. 435; Hilliard 
on New Trials, 196. But it has also been held that the testimony of a 
juror may be received to prove misconduct of the officer having them in 
charge. Thomas vs. Chapman, 45 Barbour (N. Y.) 98. And in the spe- 
cial instances of bribery as the alleged misconduct of the jury, the 
affidavit of a juror touching that misconduct was held admissible. 
Ritchie vs. Walbrooke, 7 Serj. & Rawle, 458; Spurck vs. Crook, 19 Illinois, 
426. And this from the necessity of the case. The bribery is known, 
usually, to none but the party using it, or his agent, and his victim. The 
fear of detection and its consequences imposes secrecy upon the instru- 
ments employed for its accomplishment. Without the power to interro- 
gate them, the exposure of the bribery would, in most instances, be 
impossible. But we do not find it necessary to decide authoritatively 
now whether that particular misconduct of a juror, i. e., bribery, can be 
elicited by his own testimony. In this case the testimony of the crier to 
the court was offered to prove his own successful attempt to bribe one of 
the jurors, and, upon ascertaining that the crier had disappeared, the 
presiding judge was offzred to prove the crier’s admission that he had 
slipped the piece of paper in D’Aquin’s hand, while the jury were yet 
undecided, and while the officer was accompanying them to their room 
for renewed deliberation. 

The refusal of the judge to grant a new trial under these circumstarn- 
ces is not merely an‘error in law. It is official misconduct, and repre- 
hensible in all its phases. It was his duty to have ordered a new trial 
ex mero motu. A judge is the conservator of his court. The conserva- 
tion of its purity is his first and highest function. It should not require 
the interposition of counsel, or of any subordinate officer of the court, 
to move the judge promptly to repair an injury to his own administra- 
tion of justice, effected by such foul means. The knowledge of thestain 
on that day and by that act stamped upon his court was brought home 
to him by protracted and repeated appeais for its removal. His own 
knowledge of the facts was attempted to be elicited, and, instead of 
making that knowledge the basis of an instant and voluntary order 
which should wrest from the briber the fruits of his wrongf.l act, he 
permitted the verdict which he knew to have been bought, to tarnish the 
records until the appeal to a higher tribunal shall have removed the op- 
probrium thus cast upon the law, and those who administer it. 

Nearly four years have passed since the verdict was rendered in this 
case, and we may reproduce here the indignant expressions of Lord 
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Denman, in rendering his celebrated judgment in O’Connell vs. the 
Queen: “If it is possible that such a practice as that which has taken 
place in the present instance should be allowed to pass without a rem- 
edy, trial by jury, itself, instead of being a security to persons who are 
accused, will be a delusion, a mockery, and a snare.” 

It is therefore ordered, adjudged, and decreed that the verdict of the 
jury be set aside, and the judgment rendered thereon be avoided and 
reversed, and that this cause be remanded to the lower court to be tried 
anew under the instructions contained in this opinion: and it is also 
ordered and decreed that the defendant have and recover of Martha J. 
Hawkins, the legal representative of the succession of the deceased 
plaintiff, the costs of this appeal. 


No. 6040. 
McCtoskey, Bigutry & Co. vs. WINGFIELD & BRIDGES ET AL. 
A judgment against a partnership, which has ceased to exist by the death of one 


of the partners before the date of the judgment, is null and void. 
A surety can not be held under a judgment void as to his prin¢ipal. 


a from the Fourth District Court, parish of Orleans. Lynch, 
JAA J, 


Bentick Egan, for plaintiffs and appellants. 

George L. Bright, for defendants. 

The opinion of the court was delivered by 

Marr, J. MeCloskey, Bigley & Co. brought suit against Wingfield & 
Bridges, described in the petition as “a commercial firm, composed of 
James H. Wingfield and H. Q. Bridges.” Process of attachment was is- 
sued, under which the property of Wingfield & Bridges was seized, and 
: released on bond given by Wingfield & Bridges, with Charles 8. Bush as 
security, conditioned to satisfy such judgment as might be rendered 
against defendants. 

Plaintiffs prayed “that Wingfield & Bridges be cited to appear and 
answer this petition, and, after due proceedings had, that said firm of 
Wingfield & Bridges, and the members thereof, James H. Wingfield and 
H. Q. Bridges, be condemned, in solido,” ete. 

The citation was addressed to “ Messrs. Wingfield & Bridges,” and the 
service was on “Messrs. Wingfield & Bridges, through Bridges in per- 
son, a member of said firm.” The answer was in the name of the firm, 
and the judgment was against “defendants, Wingfield & Bridges, and 
the members thereof, James H. Wingfield and H. Q. Bridges, in solido.” 

Execution issued on this judgment, and was returned “no property 
found,” and therefore plaintiff took a rule on Charles 8. Bush, the surety 
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in the release bond, to show cause why he should not be condemned to 
satisfy the judgment. 

In his answer to this rule Bush set up a number of objections. We 
shall notice but one of them, which we think is fatal, and that is that 
James H. Wingfield, of the firm of Wingfield & Bridges, was dead at the 
time the judgment was rendered. 

The suit was against the partnership, Wingfield & Bridges; the part- 
nership alone was cited; the release bond was given by the partnership, 
and Bush was surety for the partnership. 

A judgment against a commercial partnership binds the partners in 
solido, but to have that effect the partnership must exist and be capa- 
ble of standing in judgment at the time the judgment is rendered. 

The proof is that James H. Wingfield died on the second of April, 
1874, more than a year before the judgment, which was rendered on the 
twenty-first of May, 1875. The judgment, therefore, against the firm of 
Wingfield & Bridges, and against James H. Wingfield, was a mere 
nullity, absolutely void. 

The condition of the release bond is that the defendants, the principal 
obligors, Wingfield & Bridges, shall satisfy such judgment as may be 
rendered against them. A judgment against one of the individuals who 
was a member of that firm while it existed is not a judgment against the 
defendants, the partnership; and the surety did not undertake to satisfy 
any other judgment than such as might be rendered against the princi- 
pals, the partnership. 

After the death of Wingfield no judgment could be rendered against 
the partnership without making his representative a party, and until 
such judgment is rendered the surety of the partnership is not liable. 

In Grieff vs. Kirk, 17 An., it was decided that the surety of a partner- 
ship in an appeal bond was not the surety of the individuals comprising 
that partnership, and that he was not liable on a judgment which dis- 
charged the partnership but condemned one of the partners individu- 
ally. 

The judge of the court below did nct err in dismissing the rule taken 
by plaintiffs on Bush, the security, and the judgment appealed from is 
affirmed with costs. 


On APPLICATION FOR REHEARING. 


The opinion of the court was delivered by 

Eaean, J. This application has been earnestly pressed upon our atten- 
tion, and we have given it due consideration. 

The question is not merely as to the manner of enforcing judgment 
against the principal before pursuing the surety. It is as to the exist- 
ence of judgment against the principal. The death of a partner dis- 
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solves the partnership. R. C. C. 2876. If this arises after answer filed, 
suit does not abate, but may be continued by making the heirs or legal 
representatives of the deceased partner parties to the suit. No valid 
judgment can be obtained otherwise, as held by us. This was not done 
in the present case, and is an insuperable obstacle to the pursuit of the 
surety in the present attitude of the case. 

The rehearing is refused. 


No. 6536. 
F. 8. GoopE vs. Joun Newson Et aL. E. J. Gay, THrrp OPPpoNneENT. 


A third opponent who claims a privilege on property seized under a fieri facias, sets 
forth his demand in a sufficiently specific manner when he states its nature, the 
special transaction in which it founds, its exact amount, and the particular 
property on which he claims a privilege. 

A PPEAL from the Fifteenth Judicial District Court, parish of La- 

tA fourche. Beattie, J. 

Goode & Winder, for plaintiff and appellee. 

Barrow & Pope, for defendant. 

The opinion of the court was delivered by 

Spencer, J. Plaintiff, F. S. Goode, under jieri facias seized a number of 
mules as the property of defendants. Gay & Co. filed a third opposition, 
claiming the proceeds of the sale. Plaintiff excepted to this opposition, 
on the ground that its allegations were vague and not sufficiently explicit 
and definite t6 inform him of the nature of the claim. The court @ qua 
sustained this exception and dismissed the opposition, from which decree 

Gay & Co. appeal. The allegations of Gay & Co. are, in substance, as 

follows: That there is now pending in said court a suit, No, 1425, wherein 

they claim of the defendants, John Nelson et al., $7439 21, and for pay- 
ment thereof they also claim a vendor’s privilege on certain mules there- 
in deseribed and which were then on the Coulon Plantation, as the whole 
will appear by the record of said suit; of which a certified copy is an- 
nexed and made a part hereof. That the sheriff under a writ of jieri facias 
issued in the suit of F. 8S. Goode vs. John Nelson et al. has seized and 
will sell as the property of said defendants the aforementioned mules, on 
which your petitioners have the vendor’s privilege aforesaid ; that peti- 
tioners’ said privilege was duly recorded and preserved ; that Goode was 

a party consenting to the transaction by which petitioners became owners 

of said mules, and had full notice of their title to the same; that they 

are entitled to be paid by preference out of the proceeds of the sale, ete. 

Wherefore they oppose, ote. 

The record of the suit No. 1425 was in the same court and office as the 
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pending suit, but no copy was served or filed with it as stated. The 
plaintiff insists that, not having been filed with this opposition, the allega- 
tions of said suit No. 1425 can not be used to supplement the allegations 
of this opposition. We do not deem it necessary to pass upon this point. 
We think the allegations of this opposition, the substance of which we 
have before stated, are in themselves sufficient. The opponents inform 
the plaintiff and the court that they have a suit pending against the same 
defendants, wherein they claim a vendor’s privilege on certain mules on 
Coulon Plantation for $7439 21; that the plaintiff has caused the sheriff 
to seize these identical mules under a fieri facias in this suit, and that 
opponents having a duly-recorded vendor’s privilege on these mules are 
entitled to be paid out of the proceeds of their sale, by preference to 
plaintiff, and pray for judgment accordingly. The opponents state the 
nature of their demand, to wit: a vendor’s privilege growing out of a 
transaction of which plaintiff had full notice. They state its amount. 
They identify the property subject to their alleged privilege, by stating 
it to be certain mules ona certain plantation, being the same mules seized. 
by plaintiff in this case. We think this is a substantial compliance with 
the requirements of the Code of Practice. The exception should have 
been overruled. , 

It is therefore ordered, adjudged, and decreed that the judgment of 
the court below be avoided and reversed; and it is now ordered and de- 
creed that the exception filed by plaintiff to the third opposition of E. J. 
Gay & Co. be overruled, and that this cause be remanded to be proceeded 
with according to law, plaintiff and appellee paying costs of this appeal. 


No. 6571. 


Aveu:T Bonn, APPLYING FOR A Monition; J. STaNFORD BosstER, OPPONENT. 


The act of 1869 (Revised Statutes, section 3759) which limits the application of article 
132 of the consti-ution, (providing for the subdivision of land sold at public sales 
into lots), to sales made after the adoption of the constitution of 1868, is constitu- 
tional. 

PPEAL from the Sixth Judicial District Court, parish of St. Tam- 
many. Duncan, J. 

McEnery, Ellis & Ellis, for appellant. 

Thompson & Russell, for opponent. 

The opinion of the court was delivered by 

Spencer, J. The facts of this case are thus stated by counsel for ap- 
plicant, and are conceded by counsel for opponent: 

On the second of June, 1869, in the suit No. 1150 of the docket of the 
court a qua, entitled Mrs. F, A. Bossier, executrix, vs. J. Stafford Bossier 
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et al., judgment was rendered against defendant for seventy-three hun- 
dred dollars, and directing the seizure and sale of certain land which had 
been specially mortgaged on the third of November, 1865, to pay and 
satisfy the same. The defendant in execution formally acquiesced in said 
judgment and order of sale. A writ of jfieri facias issued against the 
defendant (opponent herein) for the sale of said property mortgaged, and 
of the seizure made thereunder by the sheriff the defendant took notice, 
and in furtherance of the sale appointed an appraiser, who assisted in 
appraising the property at fifteen hundred dollars. 

On the seventh of August, 1869, after full advertisement, the property 
was sold by the sheriff, and August Bohn (appellant herein) purchased it 
for two thousand dollars paid in cash. 

On the ninth of May, 1870, said purchaser, A. Bohn, filed the usual 
petition fora monition. It appears that no publication of the monition 
was ever made, and that the petition slumbered as filed in the clerk’s 
office, wholly neglected, until November 26, 1875, when said debtor in ex- 
ecution, J. Stanford Bossier, appellee, filed an oppcsition to it, declaring 
that the sheriff’s sale to Bohn was null, because the land sold was not 
subdivided into l its, as directed by article 132 of the State constitution, 
and that therefore he (opponent) was still owner of the land, and he 
prayed for the nullity of the sheriff's sale to Bohn, and to be restored to 
the possession of said land. 

In May, 1876, a trial was had. The plaintiff, A. Bohn, was neither pres- 
ent nor represented, and the trial was wholly ex parte. George H. Penn, 
Esq., the attorney who filed the petition for the monition, was dead, and 
plaintiff, residing in New Orleans, was not notified of the trial, nor was 
he served with any copy of the opposition, or demand of opponent, 
which prayed for the nullity of the sale of the property, for which he 
had paid two thousand dollars. 

There was judgment sustaining the opposition and annulling the sale 
to Bohn. From this judgment he prosecutes this appeal. 

The evidence in this record, and produced by the opponent himself, 
shows that the proceedings were regular, and had the monition been 
published and offered in evidence, we would be bound to homologate 
the sale. The only objection urged by the opponent to its validity is 
that the land was not subdivided and sold in lots according to ‘article 
132 of the constitution. The act of 1869 (Revised Statutes 3759) provid- 
ing for carrying into effect said article, expressly provides that the pro- 
visions of said act shall not apply to sales made in execution of con- 
tracts entered into prior to the adoption of the constitution of 1868. 
The opponent says this law is unconstitutional. The courts of this State 
have uniformly given effect to it, and we would hesitate now, at this late 
day, to declare it unconstitutional, and thus unsettle great numbers of 

10 
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titles. 24 An. 215. But we do not thinkit unconstitutional. Article 132 is 
of that class of provisions which remain necessarily inoperative until the 
mode of giving them effect is provided by statute. The Legislature has 
seen fit to provide such mode only for sales in execution of contracts 
bearing date subsequent to the adoption of the constitution. This court 
interprets, but does not make laws, and as long as there is no statute of 
the State providing for the application of this article to sales under con- 
tracts antedating the constitution, this court can not make such applica- 
tion, even if it be conceded the Legislature has such power. The contract 
sued upon in the case of Bossier, executrix, vs. J. Stanford Bossier, and 
in execution of which the sale to Bohn was made, bears date the third of 
November, 1865. It was not, therefore, necessary to the validity of the 
sale that the property be divided and sold in lots. We think, therefore, 
that as against the opponent, the sale must be maintained. 

It is therefore ordered, adjudged, and decreed that the judgment ap- 
pealed from be avoided and reversed, and it is now ordered and decreed 
that the opposition of J. Stanford Bossier be rejected, and that this 
cause be, in other respects, remanded to be proceeded with according to 
law, appellee paying costs of his opposition in the court below, and costs 
of this appeal. 





No. 6516. 


STaTE EX REL. N. St. MartTIn vs. THE POLICE JURY OF THE PARISH OF 
St. CHARLES ET AL. 


A mandamus will not lie to compel an officer to d> a thing, as to the performance of 
which he has discretionary power. He can only be compelled by mandamus to 
perform a duty, when it is purely ministerial. The taxpayers of a parish have a 
right to appeal from any judgment of court, ordering the police jury to levy and 
collect a tax, and no acquiescence in the decree by the latter, can affect the for- 
mer’s right of appeal. 

A police jury can not be compelled by a mandamus to levy a tax for the payment of 
a claim which they deny, and which has not been passed on judicially. 

A mandamus will not issue, where an adequate remedy ean be obtained through the 
ordinary legal processes. 


PPEAL from the Fourth Judicial District Court, parish of St. 
Charles. Flagg, J. 

J. D. Augustin and Julien Michel, for relator and appellee. 

Lesassier & Binder and Breaux, Fenner & Hall, for appellants, the tax- 
payers, and G. A. Breaux, for the police jury. 

The opinion of the court was delivered by 

Mannine, C.J. The relator, alleging that he is the Parish Attorney 
and District Attorney pro tempore of St. Charles parish, and is entitled 
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to receive $1789 47 from the police jury thereof as compensation for 
back salary and perquisites for 1874 and salary and peyquisites for 1875, 
prayed and obtained a mandamus to compel the assessment and collec- 
tion of a tax sufficient to pay his claim. The writ was directed to the 
members of the police jury, ordering them to convene, and make an 
assessment of a tax of two mills on the dollar; to the collector, order- 
ing him forthwith to collect that tax; and to the parish treasurer, order- 
ing him to pay the proceeds to the relator. 

The police jury except to relator’s petition for this, that his allegations 
are not sufficient in law to entitle him to the writ of mandamus, and 
after pleading the general issue, allege that in preparing the tableau of 
expenditures for 1875 and levying a tax for their payment, the jury exer- 
cised discretionary powers which are not the subject of judicial inquiry; 
that one of the items upon this tableau is three hundred dollars for rela- 
tor’s salary for 1875 and another like sum for his fees in criminal prose- 
cutions, and that there are no other legal expenses of the parish than 
those included in that tableau, the collection of a tax having already 
been imposed to pay them, and that the jury have no authority to im- 
pose a fax to pay any claim not acknowledged and liquidated, and not 
included in that tableau, except such tax be levied by virtue of some 
special legal provision for a special purpose. 

The mandamus was made peremptory, and the parish officers pro- 
ceeded to obey it. Lesassier & Binder, and eleven other taxpayers of 
that parish, petitioned for an appeal to this court, and their appeal was 
granted by the court a qua, and is now before us. 

The appellee moves to dismiss the appeal because the defendants have 
voluntarily executed the judgment in whole or in part. The appellants 
are taxpayers of the parish, whose right to the appeal can not be preju- 
diced by any acquiescence of the officials in the judgment. 

The object of the writ in this case is to compel the police jury to 
assess, levy, and collect a tax sufficient to pay an alleged claim of relator 
for services which the defendants deny to be due him. They answer 
that they have provided in their annual budget for the collection of a 
tax to pay what they admit to be due, and that the list or tableau of ex- 
penditures for which they have provided contains every item that they 
can provide for under the general laws. 

The writ of mandamus never issues to officers, charged with a public 
duty, to do an act where the law vests them with a discretic mary power. 
Louisiana College vs. State Treasurer, 2 La. 394. Nor will it be issued 
where the law affords adequate relief by the ordinary means. Code of 
Practice, articles 830-31. It was a matter of discretion whether the police 
jury should pay a claim preferred against the parish before that claim 
had been adjudicated judicially, and it was a wise discretion to refrain - 
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from paying it if, as in this case, the justice of the claim was denied. 
Adequate relief by the ordinary process of courts could be afforded the 
relator, since the police jury was amenable to his suit, if they refused to 
pay. It is only where a specific ministerial duty is imposed by law on 
an officer that the writ of mandamus can properly issue against him. 
Baldwin vs. Dubuclet, 27 An. 29. Thus a mayor of a city may be com- 
pelled to issue a commission to an officer, if it is made his duty by law 
to issue it, (Hubert vs. Auvray, 6 La. 595) and a recorder of mortgages 
may be compelled by mandamus to erase mortgages, that being one of 
his legal duties. Diggs vs. Prieur, 11 Rob. 54. and the Auditor may by 
this process be compelled to warrant on the Treasurer of the State fora 
sum of money specifically appropriated by the Legislature. State vs. 
Bordelon, 6 An. 68. 

In the case at bay there was not a ministerial duty to perform. On 
the contrary the phraseology of the law defining the duties and powers 
of police juries, not only imports, but expressly requires the exercise of 
discretion. Th= police juries shall have power to make all such regula- 
tions as they may deem expedient for their own government, and 
specifically to lay such taxes as they may judge necessary to deffay the 
expenses of their respective parishes. Revised Statutes 1870, section 
2743. This is to be done by preparing and publishing the estimates for 
the year, and laying the tax necessary to raise the amount, -subject to 
the limitation as to the per centum which the law has imposed. 

What are the “ordinary means” by which the relator can have ade- 
quate relief? Whenever one, having a claim against a parish, is denied 
payment, the police jury of that parish can be sued, and if the validity 
and justice of his claim is recognized by a judgment of a court, the 
judge who shall render the judgment is required to order the board of 
assessors of that parish to assess forthwith a tax at a sufficient.rate per 
centum upon the assessment roll of the current year to pay and satisfy 
the judgment in full. Revised Statutes 1870, sections 2747-9. 

Nearly two hundred pages of this record are occupied by testimony, the 
object of which appears to be to satisfy the court that the police jury 
ought to pay the relator the sum demanded by him. This of itself pre- 
cludes the idea that it is a pure ministerial act that the jury was to per- 
form. Certainly it is not such an act as they may be compelléd to per- 
form by mandamus. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court is avoided and reversed, and the writ of mandamus 
granted by that court is rescinded at the costs of the relator in both 
courts. 
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No. 6525. 
A. HeFNER vs. S. HESSE AND H. VERGEZz. 


The sureties on an injunction bond can not be held liable for the amount of the 
judgment enjoined, unless it be proved that the judgment was lost in con- 
sequence of the injunction. 

In seizing property under a fieri facias, encumbered with liens and mortgages, the 
sheriff should take note of them, and allow for them, in estimating the amount 
of property he should seize to satisfy his execution. 

Tne sheriff is presumed, as to any official act, to have done his duty, and who alleges 
that he has made an exeessive levy must prove it. 

An injunction will not lie on account of an excessive seizure under a fieri facias. 

‘The amount of the bond given for the release of property seized under execution, is 
not in the diseretio; of the court. It is fixed by law at one-half over the esti- 
mated value of the property seized. See Revised Statues, section 3411. 

A judgment debtor who neglects to point out property to satisfy the execution 
against him, after having been duly notified to do so by the sheriff, can not 
afterward enjoin his ereditor from seizing and selling his immovyables before 
exhausting his movable property. 

When it appears that an injunction has not been wantonly issued, but that plaintiff 
has r-sorted to it under a mistaken but honest belief that he was entitled to do 
s0, only such damazes will be allowed on its dissolution as cover the court costs, 
and counsel fees of defendant. 


PPEAL from the Fifteenth Judicial District Court, parish of La- 
t fourche. Beattie, J. 

Goode & Winder and J. S. Goode, for plaintiff and appellant. 

E. W. Blake and Clay Knobloch, for defendants. 

The opinion of the court was de.ivered by 

DeEBiane, J. On the sixth of June, 1873, Augustus Hefner obtained 
judgment against Simon Hesse and Hector Vergez for $4977 56, with in- 
terest thereon at the rate of eight per cent per annum from the twenty- 
eighth of December, 1872. 

From that judgment a devolutive appeal was taken by said Hesse 
and Vergez, and on the ninth of November, 1874, the judgment ap- 
pealed from was ecnfirmed by the Supreme Court. 

Under that judgment three writs of fieri facias issued on the same 
day—one directed to the sheriff of Assumption, another to the sheriff 
of Lafourche, and the third to the sheriff of Terrebonne. 

To satisfy those writs, each of said sheriffs seized from Hesse and 
Vergez a plantation, with the growing crops, the mules, implements of 
husbandry, the sugar, molasses, corn, hay, carts, shingles, and cord 
wood thereon being. 

On the seventeenth of November, 1873, Hesse and Vergez enjoined 
those seizures. 

Their injunction was partly maintained and partly dissolved by the 
lower court. From the decree of said court Hefner has appealed. 

On the nineteenth of November, 1873, in a petition addressed to the 
district judge, Hesse and Vergez alleged that the property then seized 


‘ 
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was worth one hundred thousand dollars, and was far more than suffi- 
cient to satisfy their creditor’s judgment. They swore to the truth of the 
facts alleged by them, and prayed: 

First—That said seizure be reduced to a reasonable amount. 

Second—To be allowed, after the reduction, to retain the property 
seized by furnishing bond to the sheriff of the parish of Lafourche for 
such sum as the court would deem just. 

Third—That, on said bond being furnished, the sheriffs of Lafourche,, 
Terrebonne, and Assumption be ordered to return into their possession 
the property held under the three writs. 

On the same day, the nineteenth of November, 1873, the district judge 
ordered “that the property seized be released to defendants on their 
furnishing bond in accordance with law in the sum of eight thousand 


dollars.” 
The bond referred to in that order was furnished—this we learn from 


the parties’ declaration—but, as said bond is not in evidence, we know 
not to whom and on what condition it was made payable. We can only 
presume, and we do, that, in form and in subs<ance, it is the bond men- 
tioned in section 3411 of the Revised Statutes. 

On the ninth of May, 1874, Hefner filed his first answer to the injunc- 
tion sued out by Hesse and Vergez, denied their allegations, and prayed 
that they and the sureties on their injunction bond be condemned in 
solido to pay him twenty per cent on the amount of the enjoined execu- 
tion, and, besides, two hundred and fifty dollars as special damages for 


attorney’s fees. ' 
On the seventh of June, 1875, Hefner filed a supplemental answer, in 


which he avers that Hesse and Vergez had then no property left and 
out of which his claim could be realized; that, by the effects of their in- 
junction, he has lost the whole of his judgment; and that in addition to 
the damages he claims in his first answer, the said Hesse and Vergez 
and the sureties on their bond should be condemned to pay him an 
amount equal to that which he contends he has lost. 

The counsel representing Hesse and Vergez excepted to that supple- 
mental answer; but, as they have not urged this exception in this court, 
we are authorized to believe that they do not rely upon it, and we pass 
it without further notice. 

This is the abridged history of this disastrous case. The pursued 
debtors are ruined, the pursuing creditor is left with an onerous judg- 
ment and his recourse against the sureties on two bonds. 

From the printed arguments of the parties’ counsel we conclude: That 
those of Hefner have abandoned their demand for an amount equal to 
the enjoined judgment, and under the evidence adduced it was well that 
they did, for they have not proven that their judgment is lost, much 
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less that it was lost in consequence of the injunction. Without estab- 
lishing those facts, they can not recover against the sureties on the 
bond, and as damages, the amount of the judgment. 3 An. 126. 

Those representing Hesse and Vergez have abandoned all but one of 
the grounds on which they based their injunction of the seventeenth of 
November, 1873. The grounds s9 abandoned were certainly untenable. 
The only one they now insist upon is “that the three sheriffs herein- 
before mentioned proceeded at once to seize immovable property before 
exhausting the movable effects of defendants in execution.” 

Under the pleadings two principal questions are submitted for our 
consideration: 

First—Were the seizures of Hefner arbitrary and excessive, and, if 
they were, what remedy should have been resorted to by the seized 
debtors ? 

Second—Is the sheriff bound, under all circumstances, to first seize 
the debtor’s movables? 

First—Under the evidence, as found in the transcript, it is not an easy 
task to decide whether the seizures complained of were or were not ex- 
cessive. The value of the movables seized is not established, and, 
though the owners swore that the whole of the property then under 
seizure was worth one hundred thousand dollars, and had cost them 
three times that amount, the judge of the lower court did net reduce 
the seizures, but merely ordered the property seized to be released 
on defendants furnishing bond in the sum of eight thousand dol- 
lars. 

Hesse and Vergez have sued out the injunction, and, to sueecel, they 
had to verify their allegations. They have not done so to our satisfac- 
tion. We believe, as they state, that the value of the property seized 

was considerable, but was said property free from liens and mortgages ? 
This they have failed to show, and their own admission is that all they 
owned and possessed has been sold, and the price realized has been 
insufficient to pay their creditors. 

The mandate of the law is: “The sheriff shall seize the property of 
the debtor to a sufficient amount to discharge the payment as well as 
interests and costs; he may even seize something beyond this amount, 
to pay the interest which may become due and the estimated costs of 
the seizure and thesale.” C. P. 651. 

This court, many years ago, commenting upon this provision of our 
Code, said: “The question presented for decision is one of considerable 
importance, but of little or no difficulty. It is whether a sheriff, who 
finds a defendant’s property encumbered with, general and special mort- 
gages, can take the whole of it, or at least a sufficient part to satisfy the 
execution in his hands, over and above the lien by which it is affected, 
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or whether he is not compelled to seize an amount equal to that ex- 
pressed in the writ without noticing the mortgages. 

* «The sheriff may seize to a greater amount than that mentioned in 
the execution. His duty is to act insuch a way as to give effect, if pos- 
sible, to the execution. In doing so he has as much right to notice 
mortgages on the property he is about to seize as he has the right to 
notice that an object surrendered to him by the debtor is not his prop- 
erty; an adverse doctrine would render it impracticable to make the 
money from those who have granted mortgages and privileges.” 1 N. 
S. 608, 604. 

Can we presume that the three sheriffs to whom were directed the 
three writs already referred to have violated their duty and the law, or 
must we presume that they were informed or did themselves ascertain 
that the property they were instructed to seize was affected by mort- 
gages and privileges superior in rank or otherwise <o any right acquired 
by Hefner under his judgment? Unless the contrary was shown, we are 
constrained to believe and decide that each of said sheriffs acted in 
strict compliance with the law, and that they seized only such an amount 
of property as was sufficient to satisfy the writs which they held. 

The district judge maintained the injunction of Hesse and Vergez in 
so far as it arrested the seizure of the immovables, and dissolved it as 
to the sugar and molasses levied upon. His decree to that effect was 
rendered on the seventeenth of June, 1876, more than two years after 
the date of the order releasing the whole of the property seized from 
Hesse and Vergez under the judgment of Hefner. 

What, then, had become of said property? We have the admission 
of Hefner, corroborated by the admission of Hesse and Vergez, that, at 
the date of the aforesaid decree, there was not left a vestige of that 
property; that the whole of it had been taken under process or other-. 
wise by the other creditors of those parties, and that, nevertheless, some 
of those creditors were but partially paid. 

In presence of these unconnected facts, these legal presumptions, 
these ‘unexplained admissions, these contradicted statements, can we 
sustain the injunction or any portion of the injunction applied for and 
obtained by Hesse and Vergez? There is not a particle of evidence es- 
tablishing the vaiue of the movables seized, not a declaration on which 
we can fix or approximate what it might have brought, if it had: been 
sold, and what proportion of its price the creditor might have received. 
By that value alone would we have been able to measure the alleged in- 
justice of the seizures, the pretended loss of the creditor. 

Those seizures may have been made at a critical moment; they may 
have awakened the suspicions of the other creditors, alarmed the labor- 
ers employed on the seized plantations, frustrated the hopes of the 
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debtors, ruined them, and ruined their merciless creditor; but they were 
but the exercise of a right granted by the debtor himself, and, however 
harsh it may be, we can not limit or condemn the legitimate exercise of 
a right. 

The fact that a seizure is excessive does not justify a resort to the writ 
of injunction. “If the debtor is of opinion that the sheriff has seized 
more property than would reasonably be thought necessary to dis- 
charge the judgment and costs, he may, on application to the judge who 
issued the writ, demand that an appraisement be made of said prop- 
erty.” C. P. 652. The judge, on that application, “shall order. that an 
appraisement be made of the same by two competent persons whom he 
shall name and swear for that purpose, and if he shall find by the ap- 
praisement that more property was taken than is necessary to satisfy 
the judgment, he shall reduce the seizure.” In this case the seizure was 
not reduced, but, from the plantations to the most insignificant object, 
every article of property seized was released. 

That unqualified release we condemn asirregular, and for two reasons: 

First—Because it was granted ex parte, without notice to the creditor. 

Second— Because, if excessive, the seizure should have been reduced, 
limited to specified effects, specified property, and the seized debtor au- 
thorized to retain the same on furnishing bond. 

Without that notice, how can a creditor protect his interest and his 
rights against even the most unfounded application? How can he con- 
tradict the false or mistaken averments of such an applization? How 
can he prove that the property seized is affected with prior mortgages, 
higher privileges than his own? 

Without the prescribed appraisement, without a specification of what 
is to be entirely released and what retained subject to the seizure, how 
can the judge determine that the property seized is sufficient or insuffi- 
cient to satisfy the creditor’s claim ? 

Is such an application to be allowed on the naked, unsupported affi- 
davit of interested parties—of debtors who, in almost every case, 
honestly or dishonestly, would not hesitate to swear that any seizure of 
their property was unjust, excessive, arbitrary; who, blinded by their 
interests or actuated by the sole intention of defeating or retarding the 
execuiion of a judgment, would use and abuse such an irresponsible 
proceeding? Assuredly not. 

The power of the judge in regard to such applications is limited. He 
can reduce the amount of the property seized, but he can not fix that of 
the bond to be furnished by the seized debtor. The amount, the form, the 
condition of that bond, are fixed by law. It must be executed in favor 
of the plaintiff in execution, in solido, with one.or more good and suffi- 
cient sureties domiciliated in the parish where the seizure was made, for 
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an amount one-half over and above the estimated value of the property 
seized, conditioned for the faithful delivery of the property at the time 
of the sale. R. S., section 3411. 

When he furnishes such a bond, the defendant in execution is author- 
ized to retain the property seized until the day of the sale. That bond 
does not release the seizure; it does not prevent the sheriff from adver- 
tising the sale. Its object is to. avoid the expensive necessity of a keeper; 
to save the costs of a keeping. Its express condition is the delivery of 
the property seized on the day of the sale. If the debtor fails to so de- 
liver, his bond—by that failure—acquires the effect of a twelve-months 
bond, and execution may issue thereon against the principal and the 
sureties. R. S., section 3411. 

It would be premature to discuss, in this case, the nature and extent 
of the rights acquired by Hefner under his seizure and his debtor’s bond, 
or the validity or invalidity of any subsequent seizure or sale of the 
already seized and bound property. If those rights were properly pre- 
served, they could not have been superseded. The injunction merely 
suspended the executions, and it may be that, at this very hour, they 
have as much force as they had on the day they were issued. This we 
mention to show that as yet, and under the evidence, we can not take 
for granted, as Hefner contends, that his judgment is lost. 

Second—Hesse and Vergez base their defense on article 646 of the Code 
of Practice. That article provides that “if the seizing creditor has no 
priviiege or mortgage on the property of the debtor, the sheriff must 
commence by seizing the movable property; if there be no movables, he 
may seize the immovables, unless the debtor point out himself what 
property he wishes to have seized and sold first, provided the property 
thus pointed out be situated in the parish.” 

This article must be construed in connection with article 651, which 
commands that the sheriff shall seize a sufficient amount of property to 
discharge the judgment and the costs and interest due at and to accrue 
after the execution of the writ. In estimating tha‘ sufficient, that nec- 
essary amount, the sheriff may, and should, as held by this court, notice 
what prior rights, mortgages, and privileges exist on the property. 1 N. 
S. 603, 604. 

When the debtor’s movables are free from liens, when he has enough 
of such beyond the liens to discharge the judgment, there can be no 
doubt that the sheriff, unless he be ordered to seize mortgaged property, 
must commence by seizing movables. In this case, both movables and 
immovables have been levied upon, and, on the part of Hesse and Ver- 
gez, the principal cause of complaint is that the sheriff did not first seize 
and sell the contents of their store in Thibodaux. 

Is their complaint founded in law? On the seventeenth of November, 
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1873, the day on which they sued out their injunction, Hefner’s judgment 
amounted, in principal and interest, to over five thousand dollars. The 
contents of the store was estimated by the witnesses at from forty-five 
hundred to eight thousand dollars, and sold on the seventh of February, 
1874, for $888 55. It is true that, at that date, a part of it had been dis- 
posed of, but it is as true that, if sold under the execution of the thir- 
teenth of Nevember, 1873, the contents of that store, which then was 
affected by recorded privileges, would hardly have paid one-fourth of 
Hefner’s judgment. 

When the sheriff of Lafourche received the writ of jfieri facias, he 
called on Mr. Hesse to point out what property he wished him to seize. 
Mr. Hesse refused to do so, and the sheriff then proceeded to seize, un- 
der instructions from Hefner’s counsel, a plantation and the appurte- 
nances thereon, subject to Hefner’s judicial mortgage, and, besides, the 
movables mentioned and described in his notice, the value of which has 
not been established. From the recorder’s certificate we find that the 
property in Lafourche was burdened with mortgages and privileges 
amounting to $12,861 67, not including interest. 

In 3 R. R., pp. 153 and 154, this court said: “It is urged by counsel 
for defendant that the seizure was illegal, inasmuch as rights and 
credits can not be seized until after movables, slaves, and immovables, 
and that it is not shown that any attempt was made to seize any other 
property. To us it appears a sufficient answer to say, that whatever 
right the defendant had to point out property is lost if he allows the 
sheriff to execute the writ without exercising that right.” C. P. 649. 

Hesse and Vergez contend that the property seized was never ad- 
vertised and that, therefore, they are still in time to point out property. 
We believe not; it is not the fact that the property seized has been ad- 
vertised which concludes the debtor, but the fact that, when called upon 
to point out property, he refused to do so, allowed the writ to be exe- 
cuted, and, without exercising that right, resorted to an injunction. 

In our opinion, that injunction should have been dissolved. 

Two hundred and fifty dollars are claimed by Hefner as special dam- 
ages for attorney’s fees. That amount is as reasonable as it can be. 
The services claimed are shown by the record, and we are thus enabled, 
without any additional proof, to judge of their value. They have been 
rendered, and can not be disallowed. 

Is Hefner entitled to any other damages? His debtors, we acknowl- 
edge, have mistaken their remedy, but was this injunction wanton and 
malicious; did they not honestly believe that they were exercising a 
legitimate right? The whole of this property, three plantations, mules, 
implements of husbandry, sugar, molasses, corn, hay, shingles, seed-. 
cane, growing crops, and cord-wood, had been seized to satisfy a claim 
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of a little more than four thousand dollars; their prospects were baffled, 
their enterprise crushed, and this when they were striving to redeem 
their obligations and satisfy their creditors. They are liable for their 
mistake, but not to the extent contended for by Hefner. 

We have examined and re-examined the transcript, opened and re- 
opened the counsel’s brief, and we have not found, either in the trans- 
eript or the briefs, any evidence to legally convince us that Hefner’s 
seizures were excessive, or his debtor’s injunction absolutely vexatious. 
The evidence on both sides is vague, indefinite, incomplete. We have 
had to supply with presumptions the missing links of that evidence, and 
though they are sufficient to authorize a dissolution of the injunction, 
they are insufficient to justify the claim of Hefner for general damages. 

Hefner’s counsel have called our attention to the exception taken by 
them to the admission of Hector Vergez’s testimony. Vergezis one of 
the parties to this suit. At the date of the second trial of this cause he 
was absent from and had left the parish of Lafourche, and the testimony 
given by him and reduced to writing on the first trial was properly ad- 
mitted by the court on the new trial. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court be and it is hereby annulled, avoided, and reversed; and, 
proceeding to render such judgment as should have been rendered be- 
low — 

It is ordered, adjudged, and decreed that the injunction obtained by 
Simon Hesse and Hector Vergez, on the seventeenth of November, 1873, 
be and it is hereby dissolved, and that they, the said Hesse and Vergez, 
and A. Morilli, I. L. Vergez, and O. Crozier, their sureties on the in- 
junction bond, be and they are hereby condemned in solido to pay to 
Augustus Hefner the sum of two hundred and fifty dollars, with costs 
in both courts. 


. 


No. 6574. 
JOSEPH LARGUIER vs. J. Hays WHITE. 


The stipulations made by parties in their contracts, are the law to them, and to their 
assigns under the contracts, except when such stipulations are in contravention 
of public law, or good morals. 

PPEAL from the Fifth Judicial District Court, parish of East Baton 
Rouge. Dewing, J. 
Herron & Bird, for plaintiff and appellant. 
E. W. Robertson, for defendant. 
The opinion of the court was delivered by 
DeEBuianc, J. Were we called upon to decide this case according to 
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the dictates of equity, we would concur in the views of the district judge 
and affirm his judgment; but to do so without reservation we would 
have to ignore the terms of the parties’ contract, and, however onerous 
it may be to defendans or partial to plaintiff, that contract is their 
law. 

At Baton Rouge, on the fifth of January, 1871, William Lee leased a 
plantation from A. Dupuy for the space of five years. He agreed to 
pay, as the consideration of that lease, eleven hundred dollars in cash 
and the balance in four installments, represented by four notes, matur- 
ing—the first in two, the second in three, the third in four, and the 
fourth in five years from the fifth of January, 1871. 

Dupuy, the lessor, died shortly after the lease had been entered into, 
leaving as his universal legatee Joseph Larguier, the plaintiff and appel- 
lant. On the foot of the act of lease between A. Dupuy and William 
Lee plaintiff wrote, on the second of January, 1875, the following declar- 
ation, to wit: “The above-recorded lease, with the consent of William 
Lee, is transferred to J. Hays White.” 
Lee said: “I believe Mr. White took the paper with that transfer on it.” 
Whether he did or not, he continued to work the plantation, fully aware 
of the conditions of the lease, which, in his presence and without any 
objection on his part, had thus been transferred to him. From that 
date he was as bound by its terms as Lee himself had been. 

Was it only from the transfer to him that White was informed of the 
conditions of the lease? He was on the plantation as one of the part- 
ners of Lee from January, 1871, until the end of 1875; he paid three of 
the rental notes furnished by the first lessee, and it can not be reasona- 
bly presumed that he formed a partnership with said lessee and became 
his transferee withocut having read the contract, a copy of which he pro- 
duced on the trial. That contract was recorded on the twentieth of 
July, 1871, and defendant must, or at least should have, in his own in- 
terest, ascertained every stipulation it contains. 

Two of those stipulations are too important to have escaped the at- 
tention of either the lessee or his transferee. In the language of the 
act, the first is: “ he improvements Mr. Lee will have no right of re- 
moving or payment of the same, except the machinery for the improve- 
ment of sugar manufacturing.” The second is: “That the lessee will 
have no right to cut wood, except for the improvement of the place and 
the manufacture of the crop raised on the place.” These stipulations 
and the fact that Lee and his partners took the plantation in the most 
wretched condition show most conclusively that the improvements and 
repairs then needed were afterward to be made as a part of the consid- 
eration of said lease; except, however, any machinery brought on or 
attached to the place for the improvement of sugar manufacturing. 


In his evidence before the court 
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In that description, what kind of machinery is included? In his evi- 
dence Lee said: “I thought it meant any new machinery, such as a new 
kind of sulphur machine, or vacuum pan, or anything like that; nothing 
was said about any other machinery at the time the lease was entered 
into; that is all that was said.” Any machinery answering that descrip- 
tion and brought on the place by defendant or his partners may, under 
that express stipulation, be taken and removed by them, unless it is 
attached to said place with lime and cement, and plaintiff elects to re- 
tain it and pay its value. . 

The only thing of that description which may be removed by defend- 
ant is a sulphur machine valued at three hundred dollars. As to the 
boilers, the value of which was allowed to defendant, they are, by their 
peculiar destination, excluded from that description, and can not be 
classed as machinery used for the improvement of sugar manufacturing. 
Under the law, and without a stipulation to the contrary, defendant 
would have been entitled to either the boilers or their value; under the 
contract he is not. That contract defines and fixes his rights and obli- 
gations as the transferee of the lease from Dupuy to Lee. 

Are or are not sub-lessees controlled by the contract between the 
original parties? In a remarkable decision rendered by Mr. Justice 
Spofford when presiding as a district judge he said: “It is equitable that 
they should be so controlled when notified of the contents of the ori- 
ginal lease; it is legal that they should be so bound, because the lessee 
can convey no greater rights than he himself possesses. It makes no 
difference in such matters whether the lease was recorded or not.” In 
this case it was, and White was more than a sub-lessee—he accepted, 
without any modification, the transfer of the original lease. 10 An. 628. 

The lease commented on by Mr. Justice Spofford contained a clause 
similar in substance to that found in the lease from Dupuy to Lee, and 
which was transferred to White; it reads as follows: “ And whatever im- 
provements the lessees may choose to make, they have the privilege of 
doing, by leaving the same on the premises, free of charge.” In regard 
to’that clause what fell from the pen of the learned judge? Conventio 
vincet legem; if not contrary to the law itself, the contract is the law of 
the parties; and he referred to the case of Miller vs. McCloud, 11 R. 
225, in which such a contract has been recognized as legal and 
binding. 

It can not be successfully claimed that as to the intended repairs the 
lessor was put in default. The evidence on that point is too vague and 
indefinite to sustain such a pretension, and it was well said by the Su- 
preme Court, in the case of Shull vs. Banks, that the owners of houses 
would soon be ruined if it were permitted to every tenant to make such 
repairs as his fancy or caprice might dictate, without notifying the own- 
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ers as required by law. The wisdom of that decision is illustrated by 
the defendant’s reconventional demand. The lessor’s claim is for $1100, 
the lessee’s and his partner’s for $4197 36. 8 R. R. 171. 

Defendant relies on the fact that most of the repairs, the price of 
which he considers himself entitled to, were made in 1872, 1873, and 
1874, when, he contends, there did not exist between him and plaintiff 
the relation of lessor and lessee. That fact we construe against him, 
for he does not explain how it is that, during those years, the rent was 
paid without any mention of those repairs or of the intention to recover 
the price of the same. The lessee’s and his partner’s silence during 
that long period strengthens the conviction that the reconventional 
claims, which were never presented to the lessor, were thought of only 
after defendant was sued or threatened with a suit. 

The testimony of Lee is quoted in the brief of appellee’s counsel, with 
a view, we presume, of charging Dupuy with misrepresentation and 
fraud. Lee said: “At the time of the lease I went around and examined 
the machinery in the sugar-house and saw that everything was in bad 
order. I called Dupuy’s attention to the condition of the boilers. He 
remarked that they were nearly as good as new; that they had lately been 
repaired at the expense of from two to three hundred dollars, and that 
left me under the impression that they were in goo condition. I found 
out afterward that they were not. Had I known it, I would have made 
a different arrangement for the boilers.” 

Where is the misrepresentation and where the fraud? Lee visited the 
place, examined the machinery, found all in bad order, and, neverthe- 
less, after that visit and that examination, he either fixed the price of 
the lease or maintained that which had already been fixed. He culti- 
vated the place from 1871 until the end of 1874, never complained, never 
asked a reduction of the price agreed upon, and, at this late hour, in- 
timates, though he saw and inspected all he leased, that he was deceived 
by the lessor. If so, why did he not sue for a dissolution of the lease? 
The suggestion of fraud and misrepresentation on the part of Dupuy is 
not sustained by the evidence. : 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court in favor of defendant be annulled, avoided, and reversed, 
so far as it condemns the plaintiff to pay to said defendant the sum of 
twelve hundred dollars, with !egal interest from judicial demand and 
costs of suit. 

It is further ordered, adjudged, and decreed that, as amended by this 
specified and limited avoidance, the judgment of the lower court be and 
it is hereby affirmed, defendant and appellee to pay the costs in both 
courts. - 
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No. 6550. 
J. U. PAYNE vs. JOHN FuRLOWw. 


An amendment in the pleadings, by which the plaintiff, a liquidating partner, 
claims to be sole owner of the debt, individually, is admissible. 

A confession of judgment, although made in a court without jurisdiction of the ease, 
has the force and effect of an account stated and acknowledged, and is only pre- 
seribed in ten years. 

PPEAL from the Seventh Judicial District Court for the parish of 

tA Avoyelles. Hewes, J. . 

Trion & Thorp, for plaintiff and appellee. 

Thomas Overton, for defendant. 

The opinion of the court was delivered by 

Eean, J. The defendant, being indebted t> his commission merchants, 

Payne, Huntington & Co., on an account stated, including notes, on 

settlement, waived exception of domicile and confessed judgment in 

their favor before the Fourth District Court of New Orleans, being, how- 
ever, then and now a resident of the parish of Avoyelles. This was on 
the fifteenth of February, 1867. On the seventh of April, 1875, owing to 
the decisions of this court against the right or power of defendant to 
waive exception of domicile and the consequent nullity of the judgment 
pronourced upon the confession, the present suit was instituted upon 
the same cause of action, alleged in the original petition to be an account. 
stated. The plaintiff, who originally sued as surviving and liquidating 
partner, subsequently filed two amended petitions, the first of which set 
up the confession of the defendant, and the second, after adopting the 
allegations of the original and first-amended petition, claimed sole own- 
ership of the debt and cause of action in J. U. Payne, individually. To 
the filing of the second amend2ent, as it is termed, the defendant ex- 
cepted on the ground that it was a subst'tution of a new party plaintiff, 
and inconsistent with the averments of ownership in the original petition. 
It was competent for the plaintiff to acquire an asset which had origin- 
ally belonged to his firm, and, of course, to allege and prove such acqui- 
sition. He has done both. Such amendments are frequent, and the 
court below allowed this in its discretion. Noinjury was done to the 
defendant. The defendant first filed the exception of res adjudicata, 
based upon the judgment rendered on confession in writing in the Fourth 

District Court of New Orleans. This exception was properly overruled. 

The defendant answered a general denial, and pleaded the prescription 

of three, five, and ten years. There is in the record a statement of facts 

or agreed statement signed by counsel for both plaintiffs and defendants 
which admits the confession of judgment. The original petition and 
written confession were filed in evidence, and also satisfactory evidence 
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given of the transfer of this debt to J. U. Payne, individually. This 
written confession might have been proved up and made the basis of a 
judgment in the court of proper jurisdiction. That it was not so done 
has enabled the defendant to wage this contest and to bring the case be- 
fore this court. It was competent to use it as in the present case as to 
show plaintiff's right of recovery. Whether the present suit be consid- 
ered as based upon an account stated and acknowledged, or upon this 
written confession and consent that judgment be entered against the 
defendant, or both, we think the only prescription applicable is that of 
ten years, which had not run at the date of its institution. This was the 
view taken by the judge a quo, who correctly overruled the pleas of pre- 
scription. The evidence on the merits establishes fully both the amount 
of the claim as alleged by plaintiff and the individual ownership of it by 
J. U. Payne. The defenses urged are purely technical and without merit. 
The debt is due as demanded by plaintiff.and confessed by the defendant. 

The court below gave judgment for plaintiff accordingly, and we 
affirm it. 


No. 6531. 
BERNARD Soviié vs. Louis Ranson. 


The charge given to ajury, by the judge of the court a qua, is not a necessary part 
of the record. 
Declarations, averments, and admissions made by parties in judicial proceedings 
ean not be subsequently denied by them. 
The agreement by which a creditor, who has bought his debtor’s property, stipulates 
to reconvey it to the debtor on condition that the latter pays a certain price with- 
in a certain time, is a valid contract, and if the debtor fails to pay the price, in 
accordance with the terms of said contract, his right of redemption will be for- 
feited, and the title of the property will vest absolutely in the purchaser. 
ee from the Fourth Judicial District Court, parish of St. 
4A Charles. Flagg,J. Trial by jury. 

James D. Augustin and Charles E. Schmidt, for plaintiff and appellant. 

Gus. A. Breaux and Julien Michel, for defendant. 

The opinion of the court was delivered by 

Mannina, C.J. The defendant was indebted to the plaintiff for loans 
and advances made before the late war, amounting to $26,703 66, the pay- 
ment of which was secured by mortgage upon his sugar plantation in the 
parish of St. Charles. In 1867 plaintiff sued upon his debt, and recov- 
ered judgment for the above sum with eight per centum per annum in- 
terest, and twelve hundred dollars attorney’s fees, and his mortgage was 
recognized. Execution issued upon this judgment, and in April, 1868, the 
plaintiff bought the mortgaged property at sheriff's sale for eighteen 
thousand ‘lollars cash. 

11 
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Previous to the institution of that suit a verbal arrangement had been 
made by the parties, which was reduced to writing and signed the twen- 
ty-third of January, 1868, before the issuance of the fieri facias, and 
which is of so much importance that its chief provisions shall be quoted 
in extenso. Jt may be observed that the coroner was the executive offi- 
cer who conducted the sale, the defendant, Ranson, being the sheriff of 
the parish at that time. 

The preliminary recital mentions the name and the residence of the 
plaintiff and defendant, and declares that the agreement witnesseth— 

First—That the said Soulié shall cause to be seized and sold by the 
coroner of the parish of St. Charles, by virtue of a judgment rendered 
in the Fourth Judicial District Court for said parish, in the case of 
Bernard Soulié vs. L. Ranson, No. 590 of the docket of said court, a 
certain tract of land belonging to the said Ranson, established as a sugar 
plantation and situated in said parish on the right bank of the river 
Mississippi, between lands belonging to Mr. J. L. LaBranche above and 
lands of Freret Brothers below, and the undivided half of that certain 
tract of land lying on the Opelousas railroad and on the Bayou des Alle- 
mands, known as the Vacherie:; as the whole is more fully described in 
the petition filed in the above-entitled suit. 

Second—That the said Ranson will pay all expenses attending the 
issuing of the fieri facias and the sale of the plantation, including adver- 
tisements, commissions, etc., and that he shall cause the property to be 
appraised at the lowest figure possible. 

Third—That the said Souli¢ binds himself to bid in and buy the said 
property at the said coroner’s sale ; iinet it be not bid up by other 
parties over $36,400. 

Fourth—And the said Soulié binds himself, in case the above article 
should take effect, to reconvey and sell to such persons as the said Louis 
Ranson shall designate, with a good and sufficient title, but without 
warranty, the above-described portion of ground on the river Missis- 
sippi, established as a sugar plantation, for the price or sum of $36,350, 
payable in five equal installments of one, two, three, four, and five years, 
in notes bearing mortgage on said property, with interest at the rate of 
eight per cent per annum from the first of March, 1868, the clause of 
non alienando, and five per cent as lawyer’s fees in case of proceedings 
to enforce the payment of said notes. 

Provided, that in case the said Ranson shall not have designated a 
person to whom the sale of the property is to be made, and who shall 
execute the notes as above provided, prior to the first of March, 1869, 
then the first installment due agreeably to this article on that day, with 
eight per. cent interest, shall be paid by said Ranson, and his failure so 
to do shall work a nullity of this contract, without his being put in mora, 
and so for the following successive installments. 
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Fifth—It is the spirit of this agreement that the crops to be made on 
‘said plantation are to be wholly affected to the payment of its price as 
above stipulated. Therefore the said Ranson, or the person he may ap- 
point, promises to give all his attention to the culture (cultivation) of the 
land and the preservation of the improvements; to use his best efforts to 
make crops as large as possible, and he binds himself to apply the entire 
net proceeds of said crops—after paying the expenses incurred for 
raising the crops with the utmost economy—to the payment of said notes 
or installments, with interest as above stipulated. 

The sixth clause relates to another tract called the Vacherie, which 
Soulié engages to sell if he can, on such terms and conditions and at such 
price as he may think proper, and to apply the sum realized by such sale 
to the extinguishment pro tanto of the notes specified in the fourth 
clause. 

From the close of the war in 1865 to the date of this agreement the 
plantation does not appear to have been cultivated, except in making the 
necessary preparations for a sugar crop. The condition of the place at 
the close of the war precluded any attempt at successful cultivation. It 
had been in some sort abandoned, the fences and houses were dilapi- 
dated, the ditches filled, and the former cultivated fields had become a 
waste, covered only with weeds and willows. In 1868 the preparations 
for future cultivation had been brought to sufficient forwardness to per- 
mit the hope of a crop for the following year, and on the twentieth of 
January, 1869, Ranson made application to the firm of B. & A. Soulié 
for assistance in the way of supplies and advances to make a crop dur- 
ing that year. The result of this application was an agreement by which 
that firm engaged to make advances not to exceed eight hundred dollars 
monthly, upon which they were to charge a stipulated interest and com- 
missions. This arrangement lasted four years, viz.: from 1869 to 1872, in- 
elusive, and at the expiration of that time the expenses incurred by 
Ranson and paid by the Soulié firm largely exceeded the receipts from 
sale of crops. Bernard Soulié became subsequently the transferee of 
this claim of the firm. 

Near the close of 1872 Soulié declinéd to advance money or furnish 
supplies any longer, and then followed correspondence and negotiation 
which will be detailed at length in plaintiff’s testimony, the result of all 
being that Soulié persisted in his refusal, and at length leased the prop- 
erty to John Kelly, who took possession of the plantation. About the 
same time, or shortly thereafter, Ranson removed eight mules from the 
place, and, after an interval of a day or two, fourteen other mules and 
all the implements of Husbandry, etc. 

Thereupon the present suit was instituted, wherein the plaintiff alleges 
that the defendant had tortiously removed those mules and other speci- 
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fied property, in value three thousand dollars, from his plantation, and 
prayed and obtained writs of sequestration, which after some delay were 
executed. Exceptions having been made to the sufficiency of the aver- 
ments of the sequestration, and overruled, the defendant answered, 
denying that any of the objects thus sequestered belonged to plaintiff, 
and prayed damages for the illegal sequestration. Then, assuming the 
quality of plaintiff in reconvention, “he admits and avers that the plan- 
tation mentioned in the petition belongs to plaintiff, who has acquired it. 
as stated in the petition, and he further admits and avers that after the 
adjudication thereof to plaintiff he, Ranson, continued in the possession 
thereof with the right of working the same on condition that he would 
send his crops to the plaintiff, Souli¢, to be disposed of by the firm of B. 
& A. Souli¢, of which he is a member, the proceeds to be applied to the 
payment of all disbursements made for the working of the plantation,, 
the balance to be paid over to the defendant, Ranson.” 

He then alleges that, pursuant to this agreement, he did send the crops. 
to the firm of Soulié, and that no account of their sale has ever been 
rendered to him; that the cost of buildings, constructed or repaired, on 
the plantation, and also the cost of necessary work upon the land, “for 
their account,” has been charged to him, Ranson, and that while some 
parts of this expense have been paid by the Soulié firm, other items. 
amounting to $5711 25 have not been paid by them, but charged to de- 
fendant, and a memorandum or itemized statement of such charges is 
annexed; that a quantity of valuable effects was left by him on the 
plantation, belonging to himself, which plaintiff has appropriated, and 
he finally prays that the members of the Soulié firm be condemned 
to pay him blank sum of dollars for these various matters of alleged 
indebtedness. 

It is apposite here to notice a novel and unprecedented proceeding on 
the part of the attorney whose name is signed to this answer. It is an 
affidavit filed in this-court since the oral argument, that this answer was 
not intended to be used as a part of the pleadings, that he never re- 
quested the clerk to file it, and that during the progress of the trial it. 
was never alluded to nor noticed to be of record. Whatever may have 
been the attention, or want of attention, paid to this answer in the trial 
in the lower court, it received very marked notice from the counsel of the 
plaintiff in the oral argument before us. We find it in the record duly 
certified, and we do not find any attempt by motion or otherwise, prior 
to or on the trial below, to excerpt it from the pleadings, or to disown its. 
authenticity. Papers once filed by an attorney, of record in a cause, can 
not be ignored on the plea that the clerk had no special direction to file 
them, or that no particular attention was paid. to their contents in the 
trial, and particularly is this the case when the paper in question is a 
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vital part of the pleadings, drafted by the attorney with elaborate care, 
and signed as the attorney in the identical case in which it is filed. 
Another answer was filed afterward on same day, signed by the local 
counsel and also by his associates, in which the defendant denies that 
plaintiff has any right of ownership in and to the property sequestered, 
and avers that the sale made of the plantation under judicial process 
was never intended to be a sale translative of property as between the 
parties, and was never so treated by Soulié until January, 1873, and that 
defendant was left in possession of the property because of that -fact, 
and continued to possess it as owner; that the agreement of January 
23, 1868, was superseded by another, in which Soulié contracted to sup- 
ply Ranson with means to cultivate the property, which disbursements 
were to be paid by proceeds of sale of crops shipped to the Soulié firm, 
and the residue applied to the extinguishment of the debt of Ranson; 
that in 1870 defendant had an opportunity to sell the property at seventy- 
five thousand dollars, which would have extinguished his entire debt and 
given him a surplus of forty thousand dollars, and that he declined the 
offer, because Soulié advised and urged him not to sell, and promised as 
a consideration for compliance with his wishes that he would advance 
all the means necessary for the cultivation of the place; that by reason 
of Souli¢’s fraudulent non-compliance with his engagement defendant 


has been damaged in the full amount of Souli<’s debt, and forty thousand 
dollars besides. A further damage of three hundred dollars for the ille- 
gal sequestration is alleged, and judgment is prayed for both sums in 
reconvention. 


Upon these issues the parties went to trial, and a jury rendered a ver- 
dict dissolving the sequestration, with three hundred dollars damages, 
and annulling the sale of April 4, 1868, with twenty-five thousand dollars 
damages upon the reconventional demand. Judgment was rendered 
against Soulié accordingly, who appealed. 

A motion to dismiss the appeal is made in this court upon the ground 
that the written opinion of the judge a quo, read to the jury, is not in 
the record. The clerk certifies that there is no written charge of the 
judge on file, and that the minutes of the court do not show the filing of 
any. It is not necessary that it should be in the record. This court 
hears the case anew in its entirety, and reviews the verdict of the jury. 
If they should have been misled by the charge, or, as in this case is 
alleged, disregarded the charge, their error can be corrected here without 
reference to the probable influence of the language of the court upon 
them. 

The motion to dismiss can not prevail. 

The record is very bulky, but, notwithstanding its forbidding aspect, 
we have examined it with diligent minuteness. It discloses one of those 
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personal histories whose mournful sadness is not relieved by the fre- 
quency with which they are met, but is rather intensified by the legal 
consequences which follow them. Ranson returned from the perils of 
war to find his fair heritage a wilderness of waste. Undaunted by the 
difficulties attendant upon recuperation, and refusing to succumb to 
misfortune, he undertook the repair of his shattered fortunes with manly 
and hopeful courage. Frém 1865 to 1869 his occupation was cutting and 
selling wood, which he was enabled to begin by the loan of a pair of oxen 
from a neighbor. Gradual preparations were made during these years 
for future cane planting, and in 1869 the first crop was essayed. Mean- 
while a judgment had been obtained against him, and his property had’ 
been sold. The verity and reality of this sale, maintained on the one 
hand and denied on the other, is the pivot upon which our judgment 
must turn. 

The testimony of the parties to the suit, and to the agreement of Jan- 
uary, 1868, is the source from which we are to derive our knowledge of 
their intentions and purposes, guided, in case of conflict, by the cireum- 
stances under which they acted. 

The plaintiff, Soulic’s, narrative is as follows: 

*On the fourth of March, 1867, with Mr. Ranson’s assent, and in per- 
fect understanding with him, I entered suit against him for the amount 
of my debt. Hestated that he had what would plant the next season not 
less than one hundred arpents of cane, and was sure, if I would grant 
him one, two, three, four, and five years time, he could pay me back my 
money and redeem his plantation. This occurred in the parish of St.. 
Charles on the fourteenth of March, 1867. He was then working the 
place on hisown hook. He was cutting cord wood, and with the proceeds 
of that wood working the cane. I recollect that, speaking of the number 
of mules he had on the place, he mentioned something more than thirty, 
and he certainly had all the implements of husbandry to work his cane, 
nor did he speak of any of the mules belonging to his wife. 

“On the fifth of June, 1867, judgmerit was rendered in my favor in the 
suit already mentioned. In accordance with the arrangements above re- 
cited, on the twenty-third of January, 1868, we entered into the agree- 
ment under private signature which is on file. On the fourth of April, 
1868, the property was sold under a writ of execution, and adjudicated 
to me for eighteen thousand dollars, and a deed executed. The above- 
mentioned contract thereby took effect. It must be observed that in 
that contract Mr. Ranson undertook to work the place as a sugar planta- 
tion, and he did so work it for that year with the mules and tools he had. 
On the twentieth of January, 1869, Mr. Ranson called on me and repre- 
sented that he was unable to carry on the plantation any longer without 
assistance, and requested me to come to his aid. I having, unfortunately,, 
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consented, we drew up and signed an agreement of B. & A. Soulié of that 
date which has been assigned to me. 

“From the first year Mr. Ranson has largely exceeded the amount 
agreed upon (eight hundred dollars monthly), and has never raised a 
paying crop. (Here follows a statement in figures of receipts and dis- 
bursements.) Thus it will be scen that in the four years Mr. Ranson 
worked the plantation he sank the enormous sum of $28,868 06, exclus- 
ive of interest and commissions. Moreover, I had advanced to him 
in 1870 seven hundred and twenty dollars to pay the schooling of 
his two youngest boys, and I loaned him three hundred dollars to pay 
the expenses attending his daughter’s marriage. On the ‘twenty-eighth 
of December, 1871, in view of the disastrous results then made manifest 
I wrote Mr. Ranson that I withdrew from the agreement of the twenty- 
third of January, 1868, and that I held myself free from its provisions 
and at liberty to enter into any new arrangement I might see fit with 
regard to the plantation by virtue of our contract.” 

The witness then states that he yielded to Mr. Ranson’s importunities, 
and continued to supply him another year, with the same disastrous 
result, and finally, in December, 1872, refused to go on longer, and 
informed Ranson that he should let the plantation, and would give the 
preference to Ranson if he could get any one to supply him. Ranson 
said he could manage to go on cultivating, but the means upon which he 
relied were so slender and so precarious that Soulié thought it was folly 
to rely on them, and declined to let the place on such prospects. He in- 
formed Ranson that he had a good tenant in view, and as he did not 
wish to put him out cn the road he would give him another house to 
live in until he could find something to do. Upon this Ranson said, 
“You may rent.” 

The place was rented to Kelly, reserving the house and dependencies, 
which had been placed at Ranson’s disposal. The lessee took possession 
on the third of February, 1873, and required an inventory of the mova- 
bles to be made, which was to be done in a few days. Soulic proceeds: 
“Thus matters stood. Never had a word of reproach esesped Mr. Ran- 
son’s lips; on the contrary, he had extolled my kindness to him to 
the utmost. He often said I was a father t» him,” ete. The removal of 
the mules, etc., followed. 

Ranson’s version of the transaction is as follows: 

“Tn 1868 Mr. Souli¢ and myself came to the agreement that I should 
sell the plantation to arrange my business, and it was perfectly under- 
stood that the plantation was to be bought by him, and according to con- 
tract he was to buy the place, and I was to dispose of it as if still my 
own; it was to change nothing except as to the naked title of the planta- 
tion. I always continued in the possession of the. property, and there 
never was any change.” 
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After describing the condition of the plantation at the close of the war, 
and, stating his own occupation for three years immediately succeeding 
that event, he proceeds: “I cultivated a very small quantity of cane for 
seed in 1868. I had stock which was engaged in the wood business. I 
had twenty-six mules and oxen. It was with my own money I bought 
that stock, money earned with my wood, and in my office of sheriff. 
That was the stock used in carrying on my wood business, and I after- 
ward used the same stock in cultivating the plan-ation. I used them in 
cultivating the plantation after the sale, and under the agreement with 
Soulié. * * .* I bought some seed cane from different parties, small 
quantities; that isthe way I started. I managed my place according to 
my own judgment, and allowed no one to interfere with said manage- 
ment, it being my place.” 

The offer of seventy-five thousand dollars for the place, through Meu- 
nier, a broker, is then detailed, and he says he wanted to sell, but Souli¢ 
dissuaded him, as in his opinion it would be an act of folly, and that he 
could make his fortune on the place, and get back all he had lost. Ran- 
son replied that he had no means to carry on the planting, and Soulié 
rejoined that he would furnish him as long as he lived, and would fix his 
business so that this help should be continued after his death. The 
offer was declined, defendant says, because of these assurances of 
Soulié. 

“When Mr. Kelly came to the place,” the defendant is again speaking, 
“T told him he could take the house, and I moved to a house on my old 
place. My reasons for so doing were that, knowing the tract I was liv- 
ing on was bought by Mr. Souli¢, and as I had never paid for it, I 
thought I had no business on Mr. Souli¢’s premises.” Kelly icformed 
him Soulié had rented him the place with the mules, carts, and utensils, 
and defendant said that could not be correct, as eight mules belonged to 
his wife, and he affirms that he expressed no willingness to let the four- 
teen belonging to himself go with the place. Four of these fourteen are 
dead. The eight belonging to his wife were bought with her money. 
She is separated in property. 

Soulié has no recollection of the conversation with Ranson touching 
the offer of seventy-five thousand dollars for the place, and, indeed, 
denies that it occurred. Meunier, the broker, says the offer was made 
to his partner, White, and that he was not present, and that it was made 
by a New York insurance agent, then in New Orleans, for other par- 
ties, but he does not disclose the names of these parties, nor even of 
the insurance agent, with whom he had no personal communication. 

Mr. Kelly, Jr.,son of the lessee, was present at the conversation of 
his father with Ranson, when the latter came to take possession of the 
plantation. “Ranson said it was all righ‘, except as to the mules, eight 
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of which belonged to his wife, but the lessee refused to receive less than 
the full number, and, announcing that he would have an inventory made, 
Ranson then said it was immaterial to him, that he was ready to turn 
over the fourteen mules any day.” 

The testimony of other witnesses is before us, a detail of which would 
swell this opinion inconveniently and unnecessarily. It is duly con- 
sidered in forming our conclusions upon the facts. 

The sale of the fourth of April, 1867, controlled in its effect by the 
agreement of January 23, 1868, which was only putting in more durable 
form the oral agreement contemporaneous with the sale, has all the fea- 
tures of the vente a réméré. The Code thus defines this right of re- 
demption. It is an agreement or paction, by which the vendor reserves 
to himself the power of taking back the thing sold by returning the 
price paid for it. Civil Code, articles 2545 et seq., new Nos. 2567. Itisa 
literal translation from the Code Napoleon, omitting a part not of sig- 
nificance here. Code Napoleon, article 1659. 

The price paid by Soulié was eighteen thousand dollars, and that stipu- 
lated to be paid in redemption was $26,350, and it is “the price paid for 
it” that the Code designates as that to be returned under this species of 
sale. Itis apparent that the larger sum was really the price paid by 
Soulié, since his debt amounted to that. The sale was to operate an ex- 
tinguishment of the mortgage debt. The redemption price should be 
the amount of that debt with its accruing interest. But were it other- 
wise, the French authorities sanction the validity of a stipulation for the 
return of a larger price. 

Gilbert, annotating the article of the Napoleon Code already men- 
tioned, says: 

“On peut valablement stipuler que le vendeur paiera 4 l’acquéreur une 
somme plus forte que celle constitue le prix de la vente.” 9 Mars, 1808, 

Pothier says such an agreement has nothing illicit in it (Traité du Con- 
trat de Vente, No. 413); and Merlin is of same opinion. Repertoire, 
Faculté de Rachat, No. 8. The commentators are not, however, in entire 
unanimity, but the reasoning of Delvincourt and his two associates in 
opinion does not apply in this case. Duvergier combats them thus: 

“Si l’on se borne a dire que cette stipulation décéle la fraude et ’usure, 
que les tribunaux a qui l’on ne fournira point d’explications satisfaisantes, 
qui d’ailleurs apercevront d’autres indices, pourront annuler la conven- 
tion ou réduire les intéréts, je ne conteste pas cette doctrine ; mais on 
est évidemment dans l’erreur si l’on prétend avec MM. Delvincourt, Du- 
ranton, et Troplong, que la convention est illicite. Ces auteurs ont cédé 
& un mouvement naturel d’animadversation contre les ruses des pré- 
teurs. Préoccupés du dtsir louable de déjouer leurs spéculations, 
ils ont eréé une prohibition que la loi n’établit point; ils ont de- 
claré toujours et de droit frauduleuses et usuraires des stipulations qui 
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le sont souvent, mais qui quelquefois peuvent étre loyales et légales; 
confondant ainsi, il faut bien le dire, les innocents avec les coupables. 

“ Pothier a reconnu que la convention n’arien en soi d’illicte, et un arrét 
de la Cour de Paris a consacré cette doctrine.” Tome 2, No. 12. 

The stipulation for an increased redemption price in this suit was not 
a cloak for usurious charges. 

This sale, with right of redemption, under the circumstances of that 
time, seems to us a natural arrangement for the parties. Both appear 
to have had great confidence in the future. No doubt Ranson thoroughly 
believed in and trusted to his ability to meet the stipulated payments. 
All he wanted was the help of capital to enable him to utilize his splen- 
did opportunities, and Soulié was the god who could dispense the shower 
of gold. If the mortgage were foreclosed. without an arrangement. 
between the parties, Soulié might become the owner, unhampered by any 
obligation touching the redemption. And here the defendant’s counsel 
earnestly insist that the true interpretation of Soulic’s conduct is that. 
all of his complaisant promises were made to induce Ranson to accord 
him a judgment without opposition, for, if prescription had been pleaded, 
Soulié’s debt was lost. 

This is reading events of that day by the light of the present time. 
In April, 1867, the date of rendition of this judgment, prescription was 
not supposed to be legally applicable to debts situated like this. De- 
duct the years of the war, and the debt was safe. And prescription was 
a plea invoked by few in those days against a just debt. 

The doctrine of this court in April, 1867, was that the circumstances 
and facts of each case, and the respective situations of the parties must, 
be taken into consideration in applying the plea of prescription. Mun- 
son vs. Robertson, 19 An. 170. Throughout the Annual Reports of 1868 
there was a hazy indefiniteness on the bench and at the bar upon this 
mooted question. Rabel vs. Poarciau, 20 An. 131; Durbin vs. Taylor, 
idem, 219; Payne vs. Douglas, idem, 280; Marcy vs. Steel, idem, 413; Nor- 
wood vs. Mills, idem, 422 Lemon vs. West, idem, 427; Schlenker vs. Talia- 
ferro, idem, 565. 

It was not until February, 1869, that this court authoritatively and 
unqualifiedly declared that the maxim contra non valentem agere non 
currit prescriptio has no application in our system of jurisprudence, and 
thus terminated the dispute in which the chances of victory had often 
oscillated. Smith vs. Stewart, 21 An. 67. 

But, independent of all this reasoning upon probabilities, there is the 
actual fact that Ranson did agree that in case neither he nor the person 
whom he should designate performed the acts specified in the writing of 
January, 1868, by a given date, “his failure so to do shall work a nullity 
of the contract.” The answer to this suit, prepared and exhibited to 
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Soulié before his departure for Europe, when his first deposition was 
taken, “admits and avers that the plantation belongs to the plaintiff,” 
and, although the second answer is filed the same day asthe first, it was 
prepared some time afterward under new advice, and when a change in 
the defense was deemed advisable. It is not permissible to deny what 
one has solemnly acknowledged in a judicial proceeding. The admis- 
sions are made stronger by being transmuted into averments which he 
can not be permitted to gainsay. Estill vs. Holmes, 3 Rob. 134; Gridley 
vs. Conner, 4 An. 417; Denton vs. Erwin, 5 An. 18. 

It follows that the defendant is not entitled to damages for Souli.’s 
refusal to sell what was his own, and we may add, had the property 
been Ranson’s, he could not recover damages from Soulié for giving him 
bad advice in relation to an act the performance of which depended on 
his own volition. 

Reverting now to the original action, it is abundantly proved that the 
mules on the place at the time of the sale of the plantation were bought 
with the defendant’s own money and his wife’s paraphernal funds. We 
find nothing conveyed in the proces verbalof sale besides the land. Nei- 
ther mules nor implements of husbandry are mentioned, or included in 
its terms. After the sale, and during the four years cultivation, many 
mules were bought with Soulié’s money, but Ranson is charged with the 
funds thus expended. This cultivation of the plantation by Ranson is 
under a contract quite distinct from’ that of January 1868—so distinct 
that his counsel insist it superseded the first contract—and the property 
purchased then was bought and charged after the same fashion that 
factors here’observe in their purchases for their country clients. The 
planter orders the animals or other things needed. ‘The factor buys, gr 
has them bought, and charges the price, with commission, to the planter. 
The animals belong to the planter. The factor is creditor to him for the 
price, ete. 

Soulié has not sued for the price of the mules. His sequestration is 
based upon the theory of ownership, which has been demonstrated to be 
unfounded. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court setting aside the sequestration of the mules with three 
hundred dollars damages against plaintiff is affirmed, and it is further 
ordered, adjudged, and decreed that the judgment of the lower court in 
favor of the defendant upon his reconventional demand annulling the 
sale of the plantation, with twenty-five thousand dollars damages, is 
avoided and reversed, and that said reconventional demand be rejected, 
and that defendant recov=r of plaintiff the costs of both courts, except 
the costs of the reconventional demand, which are to be paid by him. 
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No. 6204. 
Mary Harpy vs. Joun A. STEVENSON. 


An arrest, without prabable cause, raises a presumption of malice. 
On assessing the damages for an illegal arrest the character of the complainant 
should have some influence in determining the amount of damages. 
PPEAL from the Fifth Judicial District Court, parish of Iberville. 
Trial by jury. Dewing, J. 

Barrow & Pope, T. & FE. J. Ellis, and James Lingan, for plaintiff 
and appellant. 

Breaux, Fenner & Hall, for defendant. 

The opinion of the court was delivered by 

Morean, J. In Leovy’s Digest of City Laws, page 323, article 680, is 
found the following ordinance: “It is unlawful to abuse, provoke, or 
disturb any person, to make charivari, or to appear masked or disguised 
in the streets, or in any public place.” 

On the seventeenth of September, 1873, John A. Stevenson, the defend- 
ant, went before the then recorder of the First District and made the fol- 
lowing affidavit : gs 

“John A. Stevenson, Upper City Hotel, who having been duly sworn 
doth depose,and say that on the seventeenth day of September, 1873, 
on Gravier street, in this district and city, one Mary Keener. did then 
and there, while affiant was conversing with friends, rudely present 
herself to him and address him in threatening and insulting language. 
And affiant further says that the accused has frequently heretofore 
assailed him in a manner scandalizing him greatly, and for the purpose 
of illegally extorting money from him, and affiant believes, and has rea- 
son to believe, that the accused will. commit a further breach of the 
peace unless she be restrained by law. All against the peace and dig- 
nity of the State. Wherefore deponent charges the accused with insult 
_ and abuse and disturbing the peace, and prays that she be arrested and 
dealt with according to law.” 

Under this charge plaintiff was locked up in a cell from about one 
o’clock to eleven o’clock p. m., when she was released on bail. Subse- 
quently the proceedings were dismissed, no one appearing on the day. of 
trial to prosecute. She brings tuis suit for fifty thousand dollars 
damages for false imprisonment. 

We give the statement of the defendant as to the cause of the arrest. 
He says that on the day in question, while he was in. conversation with 
a gentleman on Gravier street, near St. Charles, he saw the plaintiff; that 
he attempted to avoid her, knowing that she would speak to him; that 
after walking a few steps he met another gentleman with whom he 
stopped to speak, and had said but a word or two when plaintiff pre- 
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sented herself close to him, with lsoks of menace; that he left this gen-- 
tleman, going toward the corner; that plaintiff followed close by his side 
until he reached a point where another gentleman was standing, to 
whom he spoke, saying, “Here is this woman following me and annoying 
me again.” He requested the gentleman to endeavor to induce her to go 
away from him. The gentleman asked plaintiff, “Why don’t you let this 
man alone?” To this question she made no reply that he recollects, ex- 
cept by her manner and looks, which were defiant. His companion 
repeated the question, and then said to him that he would have to resort 
to the police. They then went up St. Charles street, the plaintiff follow- 
ing closely, so closely that his companion feared she would do him (the 
defendant) some great bodily harm. He says he made the affidavit to 
protect himself from the plaintiffs following and approaching him in the 
streets before gentlemen, and from being scandalized, and to get his 
peace and that of his family. There-is no evidence that the plaintiff 
assaulted the defendant, or that she even spoke rudely to him when she 
saw him on Gravier street, or during their walk to the recorder’s office. 
What occurred while she was before the recorder we take from the re- 
corder’s testimony. He says that Stevenson came to his office and 
stated that the plaintiff annoyed him; that she met him in the street 
and was using language which was not respectable (respectful) to him, 
and he wanted to put a stop to it; that plaintiff accompanied him; that 
defendant remarked if she would give a bond to keep the peace it was 
all he would require; that he, the recorder, asked her if she would give 
the bond, and that she answered no, that she had done nothing to Mr. 
Stevenson which would require her to give a bond; that Stevenson then 
said he was willing she should give her own recognizance, which she re- 
fused; that he told her if she did not he would have to send her to 
prison; that she said she did not care, she would not give a bond; that 
she had done nothing that would require it. Then the affidavit was 
made against her, and then, without an investigation as to the facts 
alleged therein, she was “locked up.” Her own account of what oc- 
curred up to the time of her incarceration does not differ in any material 
particular from the testimony of the defendant and his witnesses. She 
was confined in a cell. The turnkey endeavored to find two parties 
whom she named, but was unsuccessful. Her residence was distant 
from the place of her imprisonment, and her daughter, with her com- 
panion, came to her between eight and nine o’clock at night. Plaintiff 
was standing up when they came; she was separated from them by iron 
bars; she endeavored to reach them, but, overcome by emotion, she 
staggered and fell upon a box containing nuisance ; when she recovered 
she was lying on a filthy mattress, which was alive with vermin. 

Taking the case as it is stated by the defendant, and confining ourselves 
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entirely within the limits of the occurrences of the seventeenth of Sep- 
tember, as the defendant insists that we should, and we have before us 
an arrest and imprisonment at the instance of the defendant without any 
justification therefor. The affidavit upon which the plaintiff was im- 
prisoned was false, and is proved to be false by his own testimony. It 
charges the plaintiff with having rudely presented herself to him, ad- 
dressing him in threatening and insulting language, with abuse, and with 
disturbing the peace. His own testimony shows that she did not abuse 
him; that she did not threaten him; that she did not insult him; and that 
she was not disturbing the peace. This case is one in which a man, 
using the machinery of the law to that end, caused the arrest of a 
woman who was doing no wrong, and had her confined in the cell of a 
prison without any justification whatever therefor. That the plaintiff 
is entitled to exemplary damages for such treatment can not be ques- 
tioned. 

It is therefore ordered, adjudged, and decreed that the judgment of the 
district court be avoided, annulled, and reversed, and it is now ordered, 
adjudged, and decreed that the plaintiff do have and recover judgment 
against the defendant in the sum of five thousand dollars, with costs in 
both courts. 








Wyty, J., dissenting. I agree that the defendant caused the arrest of 
plaintiff without showing probable cause. Malice is presumed. Dam- 
ages should be imposed, but five thousand dollars is disproportionate to 
the offense ; it is excessive. I think one thousand dollars sufficient. The 
policy of the law in enforcing vindictive damages is to correct the evil— 
to deter others from committing the offense. It is not to enrich the 
party wronged, or to destroy the wrong-doer. 

I therefore dissent in this ease. 

Rehearing granted. 


On REHEARING. 


The opinion of the court was delivered by 

SpeNcER, J. This case has been twice tried by jury in the lower court. 
On the first trial the jury gave a verdict for plaintiff of ten thousand 
dollars. On the second, a verdict for defendant. Judgment having been 
entered accordingly, plaintiff prosecutes this appeal. The case is now 
before us on a rehearing, granted by our predecessors to the defendant, 
who was, by the decree of this court, condemned to pay plaintiff five 
thousand dollars damages. 

On the first hearing in this court, the opinion was unanimous that the 
arrest of plaintiff, on the seventeenth of September, 1873, was procured 
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by defendant without probable cause, and therefore, by presumption, 
maliciously. 

We have given the facts of this case very careful consideration, and 
are constrained to the same conclusion as our predecessors, that the 
arrest on the seventeenth of September, 1873, was without probable 
cause, as shown by the defendant’s own statements as a witness. He 
says “that he was not threatened by words by the plaintiff, Mrs. Hardy, 
that day, September seventeenth; she did not useany threatening lan- 
guage that day while he was talking with his friends on Gravier street; 
she used no threatening language before Judge Hunt spoke to her, and 
no insulting language; she used no language at all. That it was her rude 
and brusque manner in presenting herself to him and her angry looks 
that constituted the breach of the peace complained of in his affidavit; 
that the threatening and insulting language he complained of in the 
affidavit was such as this: “Are you. not going to do something for 
me? When are you going to do something for me?” She did not 
threaten him personally that day in words, or abuse him personally that 
day, beyond the usual running conversation she had with him while 
walking with him up St. Charles street. * * * She was not talking 
very loud, ete. 

This statement of the facts by the defendant himself is certainly incon- 
sistent with his affidavit that she “did then and there, while affiant was 
conversing with friends, rudely present herself to him, and address him 
in threatening and insulting language.” 

If this affidavit was made under the city ordinance declaring it “ un- 
lawful to abuse, provoke, or disturb any person * * *. in the streets 
or in any public place” (which seems doubtful), we do not think the facts 
stated amount to the offenses of “abuse, provocation, or disturbance ” 
contemplated by that ordinance. 

We do not wish to be understood as indorsing the proposition that a 
woman of doubtful character has the right to shadow, and, as it were, 
dog a man about the streets, for the purpose of annoying him or extort- 
ing money from him. We have no doubt that defendant (not without 
fault himself) had been on many occasions greatly annoyed—perhaps 
“abused, provoked, and disturbed ”—by the plaintiff. But on this par- 
ticular occasion we do not find in her conduct such abuse, provocation, 
or disturbance as would excuse the defendant in having her arrested 
and imprisoned. We think he acted unwarrantably and hastily, and 
must pay the plaintiff such damages as will reasonably compensate her 
for the injury and wrong done to her person, her feelings, and repu- 
tation. 

In the oral argument the counsel suggested that it was desirable that 
the court should now finally dispose of this case, without remanding it 
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for another trial by jury. We concur in these suggestions, for this 
record does not re-assure one of the advantages of jury trials. 

We are not inclined to award the plaintiff vindictive damages. The 
proofs in this record satisfy us that, though not excusable for arresting 
the plaintiff on the seventeenth of September, the defendant had pre- 
viously suffered great annoyance from her. That she had not always, 
even on the streets, conducted herself toward him in a very ladylike 
manner. She was a mature woman and widow when her acquaintance _ 
with him began, and has no very great claim to sympathy for the results, 
certainly not much more than he has. Both, perhaps, deserve the pity 
of the charitable, for “to err is human.” 

We do not think that plaintiff is entitled to such damages as would be 
awarded to a pure and unblemished woman; character, reputation, ought 
to'be considered, as well as the actual physical and mental suffering of 
the injured party. Considering all the facts, condition of the parties, 
the length of imprisonment, its effect upon plaintiff's health, the mental 
suffering resulting from the incarceration, her standing in the community, 
we think that a judgment for fifteen hundred dollais is sufficient compen- 
sation to her and ample punishment of the defendant. 

It is therefore ordered, adjudged, and decreed that the verdict of the 
jury and the judgment of the lower court be avoided and reversed; and 
it is now ordered and decreed that the judgment heretofore rendered by 
this court be amended so as to reduce the amount allowed the plaintiff 
to fifteen hundred dollars, and that defendant ‘pay costs of both 
courts. 


No. 4691. 


CHAFFRAIX & AGAR vs. Prick, Hine & Tupper. Morton, Buss & Co., 
INTERVENORS. 


In the interpretation of commercial contracts, this court will be largely influenced, 
and guided, by the law merchant of the United States, and the constructions of 
that law made by the Supreme Court of the United States. 

Where a party shares in the profits of a partnership, not as a principal, but as an 
agent, or employee, who receives a certain proportion of the profits in compensa- 
tion of his services, he is not a partner. 


eee from the Sixth District Court, parish of Orleans. Saucier, 


T. Gilmore & Sons and Lea, Finney & Miller, for plaintiffs and ap- 
pellees. 

Breaux, Fenner & Hall, for defendanis. 

Carleton Hunt and William H. Hunt, for intervenors. 

The opinion of the court was delivered by 

Moran, J. On the twenty-eighth of December, 1872, plaintiffs brought 
this suit against the defendants, Price, Hine & Tupper, alleging that on 
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the day of December they sold to defendants seven hundred and 
eighty barrels of molasses, for the price of $19,170, payable cash on de- 
livery; that the delivery of the molasses, or a portion thereof, had been 
made within five days prior to the institution of their suit, and that they 
have a special lien and privilege on the molasses, and that they fear the 
defendants will part with or dispose of it pending their suit. They 
prayed for a sequestration of the molasses; that Price, Hire & Tupper 
be cited to answer their petition, and that they have judgment against 
them for $19,170, with special vendor’s lien and privilege cn the molasses 
for the payment thereof. The writ issued as prayed for. 

On the fourth of January following, and before issue joined, plaintiffs 
filed a supplemental petition, in which they alleged that, through misap- 
prehension of counsel, it was incorrectly stated that the delivery of the 
molasses, or a part thereof, had been made “within the last five days,” 
and they averred that none of the molasses in question was ever deliv- 
ered to the defendants. They allege that in some manner, to them un- 
known, the defendants, without their (the plaintiffs’) knowledge or con- 
sent, procured warehouse receipts to be issued by the New Orleans 
Sugar Shed Company, and by one Rodd, for a considerable portion of 
the molasses, which had been removed from the levee by the wharfinger 
of the city because it was there in contravention of city ordinances, and 
placed in the charge of the said company and the said Rodd, and that as 
to the remainder of the molasses, for which warehouse receipts were not 
procured, the defendants took possession thereof without plaintiffs’ con- 
sent or authority. 

On the sixth, of January Price, Hine & Tupper answered. They dis- 
claimed any ownership of or interest in the property sequestered. They 
averred that, long prior to the sequestration, the molasses had been sold 
and delivered to Morton, Bliss & Co., and by them paid for, through their 
agents, J. B. Lafitte & Co. They prayed that Morton, Bliss & Co. be 
notified of these proceedings and cited, and that they, Price, Hine & 
Tupper, be dismissed. 

On the seventh of January Morton, Bliss & Co. intervened. They claim 
to be the owners of the sequestered molasses, and aver that they were 
in possession thereof when the sequestration issued, through their 
agents, J. B. Lafitte & Co. 

On the thirty-first of January plaintiffs answered the intervention. In 
this answer they aver that Price, Hine & Tupper, J. B. Lafitte & Co., and 
Morton, Bliss & Co. were, at the date of the sale mentioned in their origi- 
nal petition, commercial partners, dealing in molasses on joint account; 
that the molasses sold by them to Price, Hine & Tupper was for account 
of this commercial partnership; that Morton, Bliss & Co. are liable, in 
solido, with Price, Hine & Tupper and J. B. Lafitte & Co. toward them for 

12 
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the price thereof; that no delivery of the molasses was ever made by 
them (plaintiffs). And in this regard they substantially reiterate the 
allegations contained in their supplemental petition, from which we have 
already sufficiently drawn. They reconvene on Morton, Bliss & Co., and 
pray for judgment against them, in solido, for the full amount of the pur- 
chase price of the molasses. 

Were Morton, Bliss & Co. commercial partners of Price, Hine & Tup- 
per in December, 1872, and, as such, responsible for their commercial 
obligations toward Chaffraix & Agar in regard to the molasses purchased 
from them ? 

On the twenty-sixth of October, 1872, J. B. Lafitte & Co. wrote from 
New Orleans to Morton, Bliss & Co., at New York, the following letter: 

“We have been speaking for some months past with Messrs. Price, 
Hine & Tupper about prime and choice molasses, and we would call your 
attention to the inelcsed letter from their Mr. Tupper. 

“Messrs. T. Tupper & Sons (father and brothers of the writer of the 
inclosed) were for nearly thirty years large receivers of sugar and mo- 
lasses direct from the plantations of this State, and the writer reccllects 
that Mr. Tupper mentioned, some four or five years since, that he had 
never known New Orleans molasses bought in December to fail to pay a 
handsome profit. The only grades to operate on are prime and above, 
as there is no loss from leakage, and those grades never ferment. The 
quantity produced of those grades during the two last seasons has been 
about forty thousand barrels each year. The advance has not been stim- 
ulated in any year by any attempt to control prices by buying up largely 
by one or two parties, but has been the natural result of the course of 
trade. We think by controlling one-half of the whole product an addi- 
tional advance might be secured. 

“Messrs. Price, Hine & Tupper stand very well in every respect, and 
are quite familiar with all the details of the business, as they have made 
sugar and molasses their specialty for a great many years. 

“The proposition is to ship part of our purchases to New York, Phila- 
delphia, Baltimore, and Charleston, and hold a part, say one-half, here. 
They can raise a portion of the amount needed, but as money is strin- 
gent here it would be impossible to carry so large a quantity in that way. 
If you will furnish the capital, we propose to allow you one-half of the 
profits upon the whole transaction, including the shipments as well as 
the portion held here. We would, of course, hold the warehouse receipts 
and keep it fully covered by insurance. The total amount needed would 
not exceed one hundred and fifty thousand dollars, if so much, and the 
greater portion would probably be needed for less than thirty days, and 
the whole transaction would certainly be closed within sixty or ninety 
days. We have been considering this matter ever since the write1’s re- 
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turn, and we feel fully convinced that it will pay a very handsome profit 
upon the investment. 

“ Please inform us as soon as possible if you are disposed to take hold 
of the matter.” 

The letter which Lafitte & Co. inclosed to Morton, Bliss & Co. was a 
letter directed by Tupper to Lafitte & Co., and refers in no manner to 
Morton, Bliss & Co. It appears, however, from the testimony of Hine, 
a witness for Morton, Bliss & Co., that negotiations had been pending 
between all the parties during the summer (Mr. Tupper representing 
Price, Hine & Tupper) in New York, the negotiations to be consummated 
by Mr. Lafitte in New Orleans. 

To the letter from Lafitte Morton, Bliss & Co. answered by telegraph: 
* Consult French fully when you see him in regard to proposed molasses 
operation.” French was an agent of Morton, Bliss & Co. 

From the testimony of Hine and from the foregoing correspondence 
it results, we think, that a project had been started between Morton, 
Bliss & Co., Lafitte & Co., and Price, Hine & Tupper by which the parties 
were to operate in molasses here, the arrangements to be consummated 
by Lafitte. Their-plans were arranged by Lafitte, as he tells us in his 
testimony, and the agreement and mode by which it was to be carried 
out is explained by him as follows: 

“Price, Hine & Tupper were to buy the molasses in their own name. 
We (J. B. Lafitte & Co.) were not to be known in the transaction at all. 
When they bought the molasses, they were to put it in the sugar-shed in 
our name or ship it to New York in our name. When they handed us 
the receipts we were to pay them the money—the approximate amount— 
as soon as the bills should come in. It was at first expected that when 
the receipts came in the bills would come in; but of course the bills took 
a little time to make out, and, as I explained, the cash payments always 
enabled them to buy to better advantage. Upon giving me the receipts, 
I gave him the money. It was distinctly understood that I was always 
to hold the receipts. I explained to Mr. Tupper that Messrs. Morton, 
Bliss & Co. were willing that we should check on them without any secu- 
rity in their hands, but they always required that we should hold pos- 
session of the properzy before we paid for it. The understanding was 
that Price, Hine & Tupper were to charge us for the molasses, at the 
price they paid, and they were to charge in addition all expenses tliat 
they paid. They were to charge nothing for their services, but receive 
‘one-fourth of the profits as compensation for their services.” 

The examination then proceeds as follows: 

“ Question—Your house to receive another quarter, and Morton, Bliss 
& Co, one-half?” 

“Answer--Yes, sir, for furnishing the capital.” 
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* Question—Suppose there had been a loss, Mr. Lafitte, what was the 
understanding ?” 

“Answer—Each one should have borne his share, sir.” 

The agreement between the parties having been thus perfected, opera- 
tions commenced and large transactions resulted. 

It is out of one of the transactions carried on in conformity with this 
agreement that the present litigation springs. As we have seen Chaf- 
fraix & Agar sold to Price, Hine & Tupper seven hundred and eighty bar- 
rels molasses. The terms were cash. The price was not paid. Six 
hundred barrels were sequestered. It is not disputed that the molasses 
which was sequestered forms part of the molasses sold by Chaffraix & 
Agar to Price, Hine & Tupper. It was in the possession of Morton, 
Bliss & Co. when the sequestration issued. Morton, Bliss & Co. claim 
it as their property. Chaffraix & Agar claim that Morton, Bliss & Co. 
were the commercial partners of Price, Hine & Tupper, and responsible 
to them for the entire price of the molasses. They also claim a privilege 
upon the property. 

We see nothing in the agreement or in the course of trade between 
these parties which made Morton, Bliss & Co. the partners of Price, 
Hine & Tupper. 

Partnership is a contract made between two or more parties for the 
mutual participation in the profits which may accrue from property, 
credit, skill, or industry furnished in determined proportions by the par- 
ties. C.C. 2801. It is based upon the consent of the contracting parties. 
Here we see no consent on the part of Morton, Bliss & Co. to enter into 
a partnership with Price, Hine & Tupper. Their agreement was with J. 
B. Lafitte & Co. that they were tc furnish Lafitte & Co. with the amount 
of money necessary to purchase a certain quantity and quality of mo- 
lasses, the molasses to be selected by Price, Hine & Tupper, and to be 
paid for when the same should have been delivered to Morton, Bliss & 
Co. Here was no contract whatever between Morton, Bliss & Co. and 
Price, Hine & Tupper. Chaffraix & Agar sold to Price, Hine & Tupper. 
They had no dealings with Morton, Bliss & Co. Their property was 
delivered to Price, Hine & Tupper, and not to Morton, Bliss & Co. 
Price, Hine & Tupper delivered it to Lafitte & Co. for Morton, Bliss & 
Co., and received the money therefor. The title passed by delivery from 
Chaffraix & Agar to Price, Hine & Tupper, and from Price, Hine & 
Tupper, by delivery, to Morton, Bliss & Co. It was, therefore, Morton, 
Bliss & Co.’s property when it was sequestered. 

But it is further contended that inasmuch as the profits and losses of 
such purchases of molasses as Price, Hine & Tupper should make were 
to be divided between Morton, Bliss & Co., Lafitte & Co., and Price, Hine 
& Tupper, therefore Morton, Bliss & Co. were the partners of Price, 
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Hine & Tupper, and bound for the debts contracted by them on account 
of such purchases. The participation in profits and losses is an element 
of partnership, but it does not, of itself, constitute a partnership in the 
sense that all the parties to such an agreement are commercial partners, 
and bound in solido each for the debts contracted by the other. If a 
party comes to me and says: “I think there is money to be made in the 
purchase of a certain grade of cotton; let me have the money with which 
to buy it, and we will share the losses or divide the profits;” and I give 
him the money required, this does not make me his commercial partner. 
If I give him the money, and he buys the cotton, but does not pay for it, 
I am not bound in his stead. 

And this, it seems to us, is what Morton, Bliss & Co. did. They gave 
the money to Price, Hine & Tupper to pay for the molasses purchased 
by them, but they did not give it until the molasses had been put in their 
possession. And this was in conformity with their agreement. They 
were in no case to give the money until the property was in their posses- 
sion and under their exclusive control. After delivery to them, Price 
Hine & Tupper had no interest in it further than the profit which it 
might make. This doctrine is well laid down, and the difference between 
partners and participations in profits, and explained by Bedaride in his 
treatise Des Soci-tés, vol. 2, p. 274.. He says: 6 

“ D’associé & associé obligation respective de se faire raison de l’achat 
et de la vente de la marchandise, de partager les bénéfices ou de con- 
tribuer & la perte dans les proportions convenues; en conséquence, action 
pour contraindre a rendre compte, a restituer la part des bénéfices ou a 
payer la perte.- Done, entre associés, il existait une société réelle et incon- 
testable. 

“Des participants aux tiers rien de ce qui résulte d’une soci¢té ordi- 
naire. Notamment, absence compléte d’obligations, et surtout de soli- 
darité active ou passive. Ainsi le vendeur de la marchandise, ne connais- 
sant que l’acheteur, ne pouvait demander qu’a lui seul le paiement du 
prix, n’intenter que contre lui toute autre action relative a l’existence, 
aux conditions du marché, & son exécution. De son cét¢é, lacheteur, 
n’ayant & faire qu’é son vendeur, et ne pouvant étre actionné que par lui, 
se libérait valablement entre ses mains. 

“En réalité, done, dans ses rapports avec les tiers la participation ne 
constituait pas une société. Cette conséquence était surtout due a ce 
quelle n’en avait pas l’apparence. Chaque participant traitant en son 
nom et personnellement, les tiers ne pouvaient prétendre avoir été induits, 
en erreur, ou avoir compt’ sur des garanties autres que celles offertes 
par celui avec qui ils avaient trait+.” 

“ Maxima est differentia, inter socium et participem, et sic diversi in 
jure producuntur effectus, quorum preecipui sunt ut participes non tene- 
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antur, nisi ad ratam capitalis pro quo participant in negotio. Neque ipsi 
agere possunt contra debitores societatis, neque conveniri valent a credi- 
toribus.” Casaregis, Dix. 39, Nos. 30, 31, 32. 

“Contra participem nulla datur actio, neque interet regula ut obligatio 
contracta per socium official consocium. Creditori alia non datur actio, 
nisi obliqua ex persona propria ac directi debitoris, cujus dicitur legalis 
procurator, ejus que jura exercere potest, et pro ut ipsi debitori competunt; 
secus autem si non competat.” Luca, Dix. 88, Nos. 4, 11. 

And so in the case before us. Chaffraix & Agar sold their property to 
Price, Hine & Tupper. They did not know Morton, Bliss & Co. in the 
transaction ; they had no dealings with them. The property had been 
transferred to Morton, Bliss & Co., who had paid their money for it, when 
it was sequestered. Morton, Bliss & Co. hat it in their possession. It 
was not liable to seizure to pay Price, Hine & Tupper’s debt. 

It is a very hard case on the plaintiffs, for they have certainly been de- 
frauded out of their property. But it must not be lost sight of that 
Chaffraix & Agar sold their property for cash, and allowed Price, Hine & 
Tupper to get possession of it without the cash being paid; that they 
did not record their privileges against it, and brought no suit to recover 
it until some eight days had elapsed.after the sale. In the meanwhile, it 
had passed out of the possession of Price, Hine & Tupper, into the pos- 
session of ‘Morton, Bliss & Co., who paid their money for it. Chaffraix & 
Agar can only recover now from Morton, Bliss & Co. upon the ground 
that they were commercial partners of Price, Hine & Tupper, and this, we 
think, they were not. 

It, is therefore ordered, adjulged, and decreed that, as regards Mor- 
ton, Bliss & Co., the judgment of the district court be avoided, annulled, 
and reversed, and that there be judgment in their favor, and that the 
sequestration herein issued be set aside. 


CONCURRING OPINION. 


LupE.ine, C.J. It appears J. B. Lafitte & Co. proposed to Morton, 
Bliss & Co. that if they would advance the money certain qualities of 
molasses could be bought to advantage; that Price, Hine & Tupper, ex- 
perienced merchants, engaged in the business, could buy the mclasses 
wanted, if the money was advanced, and that the money should be paid 
when the delivery of the molasses was made to Lafitte & Co. This seems 
to have been accepted by Morton, Bliss & Co., who furnished the money 
needed. To induce Price, Hine & Tupper to furnish the molasses, 
Lafitte & Co. agreed to give them one-quarter of-the net profits over 
the price paid by Price, Hine & Tupper, and to advance the money, to ke 
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procured from Morton, Bliss & Co. The understanding and agreement 
of Morton, Bliss & Co. was that the transactions should be for cash—their 
money was not to be paid until the molasses was delivered to theur agents, 
Lafitte & Co., and it did not concern them from whom they purchased or 
on what terms. The molasses in this case was bought from Chaffraix & 
Agar, nominally for cash, but without requiring payment down; and it 
was suksequently delivered to Lafitte & Co. for Morton, Bliss & Co., 
who paid the price to Price, Hine & Tupper. I do not deem it necessary 
to decide whether there was or was not a second sale from Price, Hine 
& Tupper to Morton, Bliss & Co. It is certain Chaffraix & Agar sold to 
Price, Hine & Tupper, and that they, for and in consideration of the 
amount agreed to be paid by them, and received by them from Lafitte & 
Co. for Morton, Bliss & Co., transferred and delivered to the latter the 
molasses, with complete control over it, subject only to the contingent 
interest in the profits above mentioned. Price, Hine & Tupper were not 
the agents of Morton, Bliss & Co. The agreement was that when they 
should acquire molasses and deliver the same to the agents of Morton, 
Bliss & Co. the price paid, or agreed to be paid by them, should be given 
them by Mortcn, Bliss & Co., and that Pric-, Hine & Tupper should be 
entitled to one-fourth of the net profits. 

I do not think this constituted either a partnership or an agency. 
Chaffraix & Agar claimed a privilege on the molasses for the price; their 
claim was not recorded, and as to third parties never had any effect. 

I therefore concur in the decree rendered in this case. 


DIssENTING OPINIONS. 


Howe, J. Morton, Bliss & Co. were, in my opinion, either partners. 
in the adventure, or Price, Hine & Tupper were their agents in making 
the purchase, and in either contingency Morton, Bliss & Co. are liable for 
the price of the molasses. 

There is no evidence, as I understand it, of more than one sale—that 
made by plaintiffs to Price, Hine & Tupper. By virtue of that sale only 
the molasses passed to the possession of Morton, Bliss & Co., and in 
their possession, it is conceded, the property was sequestered. 

Under such circumstances ! think there can be no doubt that Morton, 
Bliss & Co., as well as the other parties, are liable to plaintiffs, who 
should be paid. 

I therefore dissent. 

Wyty, J. The facts and law of this case are correctly stated in the 
written opinion of the learned judge a quo, which I adopt as my dissent- 
ing opinion in this case. I will, besides, add a few observations. Un- 
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doubtedly there was a partnership between Morton, Bliss & Co. and J. 
B. Lafitte & Co. in the molasses speculation which they began in Novem- 
ber, 1872, and which embraces the lot of molasses the price of which 
is now in controversy. Undoubtedly there was but one sale of the mo- 
lasses in question, and Chaffraix & Agar were the vendors, who have not 
been paid. Undoubtedly they havea privilege upon the thing sold, with- 
out registry, provided the vendees have not sold and disposed of the 
same. 

Now, the question arises, for whom was the purchase made by Price, 
Hine & Tupper? If it was made for the partnership between Morton, 
Bliss & Co. and John B. Lafitte & Co., and in their behalf, the vendors, 
Chaffraix & Agar, can certainly sequester the molasses and enforce the 
privilege.for the price, whether they knew or not, at the time of the sale, 
that Price, Hine & Tupper were buying for said partnership. 

That Price, Hine & Tupper bought this lot of molasses, as they had 
bought many lots before, for the partnership between Morton, Bliss & 
Co. and John B. Lafitte & Co., and were acting in their behalf, there can 
be no doubt. They were but fulfilling the agreement they had made 
with these parties, and in return for the value of their services in making 
the purchases it is proved they (Frice, Hine & Tupper) were to receive 
one-fourth of the net profits of the speculation when all the shipments 
were finally sold by Morton, Bliss & Co. 

Here the real purchaser, the partnership engaged in this molasses 
speculation, holds the thing sold and refuses to pay the price. It avails 
itself of the contract made by Price, Hine & Tupper to get possession of 
the property, and it repudiates the contract, or that part thereof impos- 
ing the duty to pay the price. It is no excuse that Price, Hine & Tupper, 
the employees of the partnership to buy the molasses, diverted the 
money intrusted to them and did not pay to plaintiffs the price of the 
molasses in question. ; 

The partnership was contracted with the express understanding that 
Price, Hine & Tupper were to do the buying for it in their own name, for 
fear if if were known in the market that the wealthy firms of Morton, 
Bliss & Co. and John B. Lafitte & Co. were making these purchases of 
molasses to be shipped to New York on speculation the price of molas- 
ses would enhance, to their disadvantage. 

Now, the instrument that the partnership chose to carry out its de- 
signs has failed to keep the plighted faith; it, the firm of Price, Hine & 
Tupper, has violated the agreement; it has wrongfully appropriated the 
money which it received and which it should have paid over to plaintiffs 
as the price of the molasses. 

It seems to me if the partnership has been disappointed by the wrong- 
ful act of its employee, who has diverted its money and not paid the 
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price, the loss should fall on itself, and not on Chaffraix & Agar. Cer- 
tainly the vendee, the partnership, can not keep the molasses which it 
bought through Price, Hine & Tupper, and not pay the price. It can not 
hold up one part of the contract and say it is good and gives a title, and 
repudiate the other in regard to the payment of the price. Had the 
partnership engaged in this molasses speculation shown that Price, Hine 
& Tupper were not engaged in their employment in buying molasses, 
and that it bought the molasses in question from Price, Hine & Tupper 
just as it would from any other seller, of course the demand of plaintiffs 
in this case could not be maintained. But the record shows beyond 
doubt that the partnership was organized for the purpose of buying mc- 
lasses on speculation, through Price, Hine & Tupper, and in the name of 
Price, Hine & Tupper. An important part of the contract was that all 
purchases made by the partnership should be in the name of Price, 
Hine & Tupper, for fear if it were known who the real purchaser was the 
price of molasses would go up. Viewing the contract out of which the 
partnership in question arose as an entirety, and considering the whole 
scope of the intentions and purposes of the parties, there can be no 
doubt that the molasses was purchased by the partnership, through 
Price, Hine & Tupper as parties interposed, and that there was in no 
sense a sale or conveyance from Price, Hine & Tupper to said partner- 
ship. 
I therefore dissent in this case. 


On REHEARING. 


The opinion of the court was delivered by 

Mannine, C. J. This cause has Been argued before us with great 
elaboration, with signal ability, and at exceptional length, and the numer- 
ous and exhaustive briefs filed by the counsel in this and other suits in- 
volving the same issues attest the importance of the principles of law 
now to be determined. 

The statement of the facts and the transcription of the letter of J. B. 
Lafitte & Co. to the intervenors will appear in the opinion of the court 
read on the rendition of the judgment the rehearing of which was 
granted by our predecessors, and need not here be repeated. 

If the agreement made by the three firms, conformably to the proposi- 
tion of Lafitte & Co.’s letter and in accordance with its provisions, con- 
stituted a partnership, then the plaintiffs must have judgment against 
the intervenors for the amount of their demand. Otherwise, not. 

It can not be denied that the question is not free from obscurity. A 
list of decisions of unexampled length and completeness has been re- 
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ferred to by the counsel of both parties, the plaintiffs an1 intervenors, 
and there is not only disagreement and conflict of authority upon the 
points involved, but a great dissimilarity of views among judges as to 
the signification to be applied to the language used by contracting par- 
ties. The distinction of Lord Eldon between a proportion of the profits 
and a sum equal to a given quantum of the profits, as affording the cri- 
terion of determining the cuestion of partnership vel non, is too fanciful 
for practical use, but does not want supporters since his time. 

There can be no dispute about the definition of a partnership under our 
law. The Code tells us that it is a synallagmatic and commutative con- 
tract made between two or more persons for the mutual participation in 
the profits which may accrue from property, credit, skill, or industry 
furnished in determined proportions by the parties. Civil Code, article 
2772, new No. 2801. But there must be disputes, as frequent as the va- 
rying engagements of men in active business, as to whether particular 
contracts fall within that definition, and that is the gist of the present 
controversy. Price, Hine & Tupper were to buy molasses in their own 
name, aad when they handed J. B. Lafitte & Co. the receipts the latter 
handed them te money, and the money was furnished by Morton, Bliss 
& Co, The Price firm were to charge the Lafitte firm for the molasses at 
the price they paid, with the addition of all expenses paid by them, but 
were to charge nothing for their services. The Price firm were to receive 
one-fourth of the profits, the Lafitte firm a like quantum, Morton, Bliss 
& Co. one-half. The plaintiffs insist that this agreement made the three 
firms ipso facto a commercial partnership. The intervenor denies that 
the agreement can be thus interpreted, and contends that it is a commer- 
cial adventure on joint account, of common occurrence in the centres of 
commerce, recognized by the laws of all countri2s, and likened to the 
associations en participation of France. 

It is useful to consult the adjudications of courts of other countries, 
and particularly on questions of commercial law. It is true, as the plain- 
tiff says, that the law of Louisiana must determine this controversy, but 
decisions, of courts, as interpreting the language of commercial men in 
their transactions, must carry great weight. 

The doctrine of Waugh vs. Carver, that a participation in the profits 
of a business does, of itself and by operation of law, constitute a partner- 
ship, and makes all participators liable to third persons, has been the 
fruitful source of discussion through all the succeeding cases. 2 H. BL. 
235. Its authority is now overthrown. The editor of a late edition of 
Story on Partnership declares that after being disapproved by all text. 
writers, reluctantly followed by courts, and broken in upon by subtle 
exceptions and limitations, the doctrine of that case has been finally 
overthrown in England. Sixth edit. sec. 49, note 2, by Gray. And another 
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commentator on the same subject, after reviewing this case and others 
on similar points, concludes that the rule of Waugh vs. Carver is not 
established by tie mass of either English or American authorities, 
Parsons on Fartnership, 71, ncte 1. 

It is to the later decisions of the English courts that we must look for 
the law of the present day. In 1860 it was held in Nicholson vs. Ricketts, 
see. 105, Eng. Com. Law Reports, 496, 2 Ellis and Ellis, Q. B., that the 
transactions of the parties, although a partnership was created by them, 
did not bind the defendants. The case was this: The defendants, carry- 
ing on business as merchants in London, entered into a contract with 
Von Seutter & Co., merchants at Buencs Ayres, for the purpcse of 
transacting exchange operations, the substance of which was that Von 
Seutter & Cc. should periodically draw and sellat Buenos Ayres bills on 
the defendants, to be accepted by them, and should periodically remit 
other bills to the defendants to the same amount, to keep the defend- 
ants out of cash advanced; that the proceeds of these operations should 
be applied to the common purposes of the two firms, and that there 
should be a community of profit and loss between them. In the course 
of these transactions, Von Seutter & Co. drew certain bills on the de- 
fendants and sold them to the plaintiffs. The defendants refused to ac- 
cept these bills when presented to them in London, and the plaintiffs 
thereupon brought the action against them, on the ground that the 
agreement. and the community of profit and loss constituted the defend- 
ants partners with Von Seutter & Co., and so rendered them liable. 
Held—that the plaintiffs had no cause of action against the defendants. 
Lord Chief Justice Cockburn placed the decision on the ground of want 
of authority in Von Seutter & Co. to draw the bills, saying: “In ordi- 
nary cases of commercial partnership there is no need of express 
authority. * * In partnerships not strictly commercial, if it is obvious 
from the nature of the partnership, or from the particular purposes to 
which the bills are to be applied, that the drawing of bills is essential, 
there also the law implies an authority to each partner to draw them. 
But here there being no express authority to Vou Seutter & Co. to draw 
so as to bind the ddfendants, but, on the contrary, an arrangement that 
the.one firm should draw and the other accept, and that each should be 
bound so far only as their own signature was concerned, it seems to me 
no authority can be implied. The existence and the purposes of the 
partnership were unknown to the world. The principle therefore that 
where a partnership for particular purposes is held out to the world as 
existing, and it is reasonable to consider that drawing of bills is inciden- 
tal to those purposes, one partner has.an implied authority to bind the 
others by drawing bills, is here inapplicable.” 

It is assumed or admitted throughout the judgment then rendered 
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that a partnership was constituted under the circumstances stated, but 
the right of the Buenos Ayres member to bind the London member by 
drawing the bill was denied. It is apparent from this decision that when 
a partnership is created by operation of law, consequent upon a stipula- 
tion of participation in profits, it does not necessarily follow that the 
partners are unqualifiedly bound in the same manner and to the same 
extent as ordinary commercial partners. 

Armstrong vs. Stokes, 7 Law Reports 598, Queen’s Bench, is the latest 
expression (1872) of English judicial opinion upon the extent of the liability 
of parties under contracts similar to that under review. J. & O. Ryder 
& Co. were commission merchants at Manchester, carrying on business 
sometimes for themselves, and sometimes acting in pursuance of orders 
from their constituents. Plaintiff was a merchant at same place. On 
the fifteenth of June, 1871, plaintiff's salesman made a contract with 
Ryders’ salesman for shirtings to be paid for thirty days after delivery. 
The goods were delivered on the twenty-fourth of July, and payment was 
therefore due on the twenty-third of August, but it was not made, and 
on the thirtieth of that month Ryders’ house stopped payment. It was 
not pretended that the plaintiff knew before the thirtieth of August that 
the defendants had anything %o do with the transaction, so as to afford 
evidence on the one hand that he had originally parted with the goods on 
the credit of the defendants, or on the other hand that he had elected to 
give credit to Ryders to the exclusion of defendants. But after the stop- 
page of J. & O. Ryder & Co. it was discovered from their books that in 
this case they had been acting as commission merchants for the defend- 
ants, and the plaintiffs case was that under the circumstances he was 
entitled to demand payment from the defendants as being undisclosed 
principals of the Ryders in the transaction. The evidence as to this was 
that the defendants are merchants at Liverpool, who had often before 
given orders to J. & O. Ryder for shirtings. There was no running ac- 
count between the defendants and Ryders, but the defendants almost 
invariably paid cash on each transaction. The goods ordered in this case 
were sent on by Ryders on the second of August, with invoice containing 
the charges of the actual money that ought to have been paid to plain- 
tiffs as the price of the goods, and of commissions, and on the eleventh 
of August, which was the first pay-day after the goods were received at 
Liverpool, the defendants with perfect bona fides paid Ryders the full 


sum. 
Mr. Justice Blackburn in rendering judgment discussed several of the 


cases to which the brief of plaintiff's counsel has referred us, and re- 
views at unusual length the dicta of various judges in them, and thus 
sums up: “We think that if the rigid rule thus laid down were to be applied 
to those who were only discovered to be principals after they had fairly 
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paid the price to those whom the vendor believed to be the principals, 
and to whom alone the vendor gave credit, it would produce intolerable 
hardship. It may be said, perhaps truly, this is the consequence of that 
which might originally have been a mistake, in allowing the vendor to 
have recourse at all against one to whom he never gave credit, and that 
we ought not to establish an illogical exception in order to cure a fault in 
arule. But we find an exception (more or less extensively expressed) 
always mentioned in the very cases that lay down the rule, and without 
deciding anything as to the case of a broker, who avowedly acts for a 
principal, and confining ourselves to the present case, which is one in 
which, to borrow Lord Tenterden’s phrase in Thompson vs. Davenpo:t, 
the plaintiff sold the goods to Ryder & Co., ‘supposing at the time of 
the contract he was dealing with a principal,’ we think such an exception 
is established. * * * Weconfine our decision to the case where the 
defendants, after the contract was made, and in consequence of it, bona 
jide and without moral blame, paid J. & O. Ryder, at a time when the 
plaintiff still gave credit to J. & O. Ryder, and knew of no one else. We 
think after that it was too late for the plaintiff to come upon the de- 
fendants.” 

But the conspicuous and special feature of the opinion, and the prac- 
tically useful one to us just now, is the demonstration that the courts 
have all along imputed a controlling influence to the fact of payment by 
the undisclosed principal to his agent, the actual purchaser, before the 
seller knew there was any one interested in the transaction but himself 
and his vendee. As early as 1804 the doctrine urged upon our accept- 
ance by plaintiffs’ counsel was so far modified that Lord Mansfield held, 
if the undisclosed principal had really paid the actual purchaser he 
would not be liable to pay over again, if it would have been unfair to 
make him do so. The dictum of Lord Ellenborough in Kymer vs. 
Suwercropp, 1 Camp. 109, relied on by plaintiffs in their brief, is explained 
by the fact that the persons employed were brokers, who always have a 
principal, and the vendor knows in that case there is or ought to be a 
principal between whom and himself is established a privity of contract, 
and the principal also knows that the vendor is aware of this, and to 
some extent trusts his liability. Lord Tenterden in a later case (Thomp- 
son vs. Davenport, 9 B. and C. 86-8) said: “I take it to be a general rule 
that if a person sells goods, supposing that at the time of the contract 
he is dealing with a principal, but afterward discovers that the person 
with whom he has been dealing is not the principal in the transaction, 
but agent for a third person, he may recover the amount from the real 
principal, subject, however, to this qualification, that the state of account 
between his principal and his agent is not altered to the prejudice of the 
principal.” 
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. And Maule, J., in a yet later case refers to these dicta of the judges 
approvingly, saying they afford a sensible rule on the subject. Making 
the application to the case before us, there is no dispute as to the fact 
that Morton, Bliss & Co., through J. B. Lafitte & Co., had paid Price, 
Hine & Tupper for the molasses sold to the latter by the plaintiffs the 
instant of delivery, and to make them pay over again would produce the 
intolerable hardship described and deprecated in the opinion from which 
we have been quoting. 

Weare warned by the earnest words addresse1 to our predecessors by 
the plaintiffs’ counsel when a rehearing was prayed, of the fateful conse- 
quences that will attend or follow the enunciation of this doctrine: 

“Tf this be the law, we may expect that all large and wealthy specula- 
tors will hereafter make their purchases through some irresponsible 
party. In all large commercial operations involving risk and responsi- 
bility capitalists will never be known as parties concerned. By screening 
themselves behind some irresponsible name they take the profit, if any, 
and avoid all liability in case of loss.” 

The eminent judge who rendered the decision last quoted is too acute 
not to have foreseen such consequences if they would necessarily follow 
from the doctrine thus formally recognized. His country is pre-eminently 
a commercial one. His comprehensive learning and large experience 
pointed him out as one of the two judges who have in the last year been 
elevated to the peerage under a change in the English constitution, 
made on that occasion, and expressly in order to obtain his judicial 
assistance in the hearing of cases before the House of Lords. 

Lord Blackburn thus opens to our view other inconveniences which 
would follow the approval of the doctrine maintained by plaintiffs’ coun- 
sel: “The great inconvenience that would result if there were privity 
of contract established between the foreign constituents of a commis- 
sion merchant and the home suppliers of the goods has led to a course of 
business in consequence of which it has long been settled that a foreign 
constituent does not give the commission merchant any authority to 
pledge his credit to those from whom the commissioner buys them by 
his order and on his account. It is true that this was originally (and in 
strictness perhaps still is) a question of fact, but the inconvenience of 
holding that privity of contract was established between a Liverpool 
merchant and the grower of every bale of cotton which is forwarded to 
him in consequence of his order to a commission merchant at New Or- 
leans is so obvious and well known that we are justified in treating it 
as matter of law, and saying that in the absence of an express authority 
to that effect the commission merchant can not pledge his foreign con- 
stituent’s credit.” Law Rep., 7 Q. B., p. 605. 

There is less ambiguity in the French authorities than in the English, 
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but there are textual provisions in the Code of Commerce of France 
(Code de Com., articles 47 to 50) that expressly legalize and define 
associations en participation, or commercial adventures on joint account. 
Savary thus defines them: 

“Elle s’appelle ainsi parcequ’elle est sans nom, et qu’elle n’est connue 
de personne, comme n’important en fagon quelconque au publie ; tout ce 
qui se fait en la négociation, tant en achat qu’en la vente des marchan- 
dises, ne regarde que les associés chacun en droit soi; de sorte que celui 
des associ¢s qui achéte est celui qui oblige et qui paye au vendeur; celui 
qui vend recoit de l’acheteur : ils ne s’obligent point tous deux ensemble 
envers une tierce personne; il n’y a que celui qui agit qui est le seul obligé: 
ils le sont seulement réciproquement l’un envers l’autre en ce qui con- 
cerne cette soci¢té.” 

Pothier’s definition is more concise: “Celle par laquelle deux ou plu- 
sieurs personnes conviennent d’étre de part dans une certaine négociation 
qui sera faite par lune d’entre elles en son nom seul.” Contrat de So- 
ciété, p. 61. Pardessus explains the difference between partnerships and 
these associations: “ La différence entre les soci<t2s et entre les associa- 
tions est importante relativement aux actions des tiers. S’ils font la 
preuve d’une socieét’ collective, les engagements contract<s par l’un des 
assocics obligent solidairement les autres, puisque nous avons vu que le 


défaut d’acte social ou de publicité donnée & ses clauses ne pouvait é¢tre 
opposé aux tiers.” Droit Commercial, tome 4, No. 1047. Massé sums up 
his discussion by saying: “Or, si l’on consulte les anciens auteurs, tant de 
Vécole italienne que de Pécole frangaise, on les trouve tous unanimes sur 
ce point, que Vassociation en participation ne constitue pas un corps 
moral dans lequel se confondrait la personne des participants.” Droit 
Commercial, tome 3, p. 483. 


Rivi¢re’s definition is concise, and perfectly describes a commercial ad- 
venture on joint account: “Elle a toujours pour objet une entreprise par- 
ticuliére * * Vopération terminée, la soci2té est dissoute.” Répéti- 
tions Ecrites sur le Code de Commerce, 125. It is true, these juriscon- 
sults are treating of an association legalized by the commercial code of 
their country, but that code only defined and formulated a contract 
which had long been recognized by the lex mercatoria common to all 
countries, and hence their commentaries upon such a contract or agree- 
ment for an adventure are not inutile in enabling us to understand the 
nature, effect, and attributes of such an agreement. 

It is econeeded; however, that neither English nor French authorities 
will warrant us in construing an agreement by their rules, if our own 
law, as interpreted by our own courts, imposes a different rule. -In Mil- 
laudon’s case, this court settled conclusively that the laws and usages of 
commerce to which reference is to be hal by our tribunals in interpreting 
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commercial contracts are those sanctioned by the law merchant of the 
United States, and explained and adjudicated by the Supreme Court. 
McDonald vs. Millaudon, 5 La. 403. That court held the following lan- 
guage in discussing the principles and extent of the English decisions in 
Grace vs. Smith and Waugh vs. Carver: * Actual partnership, as between 
a creditor and the dormant partner, is considered by the law to subsist 
where there has been a participation in the profits. * * * That rule, 
however, has no application whatever to a case of service or special 
agency where the employee has no power as a partner in the firm and 
no interest in the profits as property, but is simply employed as a servant 
or special agent, and is to receive a given sum out of the profits, or a 
proportion of the same, as a compensation for his services.” Berthold vs. 
Goldsmith, 24 How. 542. And in that opinion the court quote with ap- 
probation the case of Hallet vs. Desban, decided by this court, and say 
that the facts of different cases approach so near to each other that the 
difference between them is apparently unsubstantial, but a distinction 
does exist, and the only difficulty is in the application of the principle on 
which that distinction rests. 

The same question came before that court later, when it was insisted 
that the contract under review made the parties copartners. The lan- 
guage of the court upon that point was imperative and incisive, and ex- 
cludes the idea of doubt: “We can not adopt that view of the subject. 
The adjudications which bear upon it are conflicting and irreconcilable. 
The case of Berthold vs. Goldsmith is conclusive in this forum against 
the proposition.” Seymour vs. Freer, 8 Wal. 215. 

We are asked to review the decisions of this court, and the counsel for 
plaintiffs equally with the counsel for the intervenors insist that its de- 
cisions upon the question of partnership are favorable to the views ad- 
vocated by each. The review thus desired has already been made in 
the case quotel,vy the Supreme Court of the United States. The two 
opinions rendered then, and published in the Fourteenth Annual, discuss, 
analyze, and dissect all the previous cases from the Millaudon case down 
to the date of that judgment (Hallet vs. Desban, 14 An. 529), and the 
court, after a full and exhaustive study and presentation of the question 
in all its aspects, as affected by the textual provisions of our Code, by 
the decisions of our court upon them, and by the decisions of courts of 
sister S:ates and of the United States upon the question of commercial 
law involved, decided definitively that a community of profits is the 
criterion by which to determine the contract of partnership : but to ren- 
der a party liable as a partner, he must share as principal, and not as 
mere agent, factor, or servant. 

We have been referred to Leggett vs. Hyde, 58 N. Y. Rep. 272, decided 
in New York, and Brigham vs. Clark, 100 Mass. 430, in Massachusetts, 
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as confirmatory of plaintiffs’ construction of the agreement in this case. 
The agreement in the latter case is wholly unlike the present, and the 
ruling can not be considered applicable, but the New-York court dis- 
tinctly affirms that the rule in Grace vs. Smith and Waugh vs. Carver 
has been exploded in England, simply because Parliament interfered 
and changed the law since the law as laid down in those cases was found 
objectionable, and hence. we must be governed by it here (N. Y.) until 
the Legislature shall see fit to abrogate it as it did in England. But in 
a previous part of the same opinion the learned judge who was the 
organ of the court informs us that there has been and is a legislative 
and practical recognition of the dectrine of Waugh vs. Carver, as a rule 
of commercial law, in the State of New York, in the limited partnership 
act. And so, there being statutory provision for the retention and con- 
secration of this rule there, it is not surprising that the rule is adhered 
to by that court. , 

Indeed, as you advance in the ¢xamination of this question, and trace 
its history and development in the various decisions of the courts, it 
will be seen that in the effort to escape the manifest wrong that would 
be inflicted by applying inflexibly the rule that any participation in the 
profits necessarily creates a partnership the courts encroached on that 
doctrine stealthily, and permitted the circumstances of each case to con- 
trol the rule. The effort to apply the rule without qualification was 
gradually abandoned, and then arose conflicting dicta which have intro- 
duced more perplexity and confusion in the treatment of this question 
than any other known to the commercial law. It is not too much to say 
that a superabundance of authorities is accessible to the disputant for 
either proposition, and that the distinction finally drawn by the judges 
from the circumstances of the cases before them will sometimes exhibit 
a court in apparent contradiction to itself upon the applicetion of the 
rule to those circumstances. 

The general principles we educe from this discussion, and which we 
consider control the present case, are, that a community of interest is the 
basis of every partnership; but it is not correct to say that every com- 
munity of interest necessarily constitutes the relation of partnership. 
Participation in the profits will ordinarily establish the existence of a 
partnership, in the absence of all other opposing circumstances, between 
the participators in favor of third persons, but does not necessarily pro- 
duce that effect. The fact that there is participation is presumptive 
proof that there is a partnership, but, like all presumptions, is liable to 
be overcome by circumstances. The rule does not outweigh or over- 
come or demolish the circumstances, but the circumstances control the 
rule, and can repel the presumption created by it. The foundation of 
the rule is manifestly artificial. In adjusting it to the circumstances of 
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each case you do not dislocate any part of the legal edifice erected upon 
it, but adapt each of them to the other so as to produce symmetry. The 
circumstances of each case must guide the court, and if in considering 
them the participation in the profits is clearly shown to be in the char- 
acter of an agent or employee, the presumption of partnership is repelled. 

In the case before us, the Price firm were to use their skill in pur- 
chasing the molasses advantageously, and no money was to be paid 
and no money was paid to them until the molasses was delivered to the 
Lafitte firm, who received it for Morton, Bliss & Co. and paid Morton, 
Bliss & Co.’s money for it. This shows the nature of the employment. 
In our opinion, when Lafitte & Co. received the molasses, and paid for 
it, it became the property of Morton, Bliss & Co., and the plaintiffs could 
have recourse upon no one for its price but their vendees, to whom they 
sold for cash, and of their own accord waived a rigid compliance by 
their vendees with the conditions of sale. They must bear the conse- 
quences of their own act. They gave credit to the Price firm alone. 
Their recourse is upon it alone. 

It is therefore ordered and decreed that the judgment and decree of 
this court heretofore rendered remain unaltered. 


No. 6528. . 


E. Marqueze & Co. vs. C. O. LEBLanc. Sun Murtvat Insurance Company, 
GARNISHEES. 

A party domiciled out of the jurisdiction of a court may be made a garnishee, under 
a writ of attachment, but not under a writ of fieri facias issued by that court. In 
eases of fieri facias, the garnishment process must issue from the court of the 
garnishee’s domicile. 

A party may be sued, and judgment rendered for, or against him, by a competent 
court, other than that of his domicile, if he appear in such ‘court and plead to the 
merits. 

PPEAL from the Fifteenth Judicial District Court, parish of Lh- 
fourche. Beattie, J. 
Thomas A. Badeauxr and Isaiah D. Moore, for plaintiffs and appellants. 
Leovy & Kruttschnitt, for garnishees. 
The opinion of the court was delivered by 
De Bianc, J. The defendant, C. O. Le Blanc, is a resident of the parish 
of Lafourche. Plaintiff brought suit against him in the court of his resi- 
dence, and obtained from said court an attachment against his property. 

Under the impression, as they were, that the Sun Mutual Insurance 

Company and Herrmann & Vignes, of the city of New Orleans, have in 

their possession property and effects belonging to their debtor, plaintiff 
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had them cited as garnishees, to appear before the court in the parish of 
Lafourche, and there answer the interrogatories propounded to them. 

In obedience to said citation, the garnishees appeared before said 
court, and, so far as we can judge from the order in which the docu- 
ments are classed in the transcript, first filed their answer to the inter- 
rogatories, and on the same day the Sun Mutual Insurance Company 
filed an exception declining the jurisdiction of the Lafourche court, on 
the ground that its domicile is in the city of New Orleans. 

If our impression is correct, if we are not mistaken as to the time 
when and the order in which these answers and exception were filed, the 
exception can not be maintained, for it followed instead of preceding the 
only answer which a garnishee is allowed to make. In so doing, the in- 
surance company submitted to and accepted the jurisdiction of the court 
before which it appeared. C. P., art. 93. 

Were it otherwise—had the exception been filed before the answer— 
would it have sustained the garnishee’s pretensions, and justified the 
dismissal—not of a suit—but of mere interrogatories propounded to that 
party? We believe not. And why? Because a garnishee is but “a stake- 
holder, a custodian of the property attached in his hands; he has no 
pecuniary interest in the matter, no costs to pay, none to save; his busi- 
ness is to let the law take its course between the litigants.” 14 An. 373; 
18 An. 476. He can not contest or even answer the demand of plaintiff 
against defendant; he can, legally, answer but the interrogatories pro- 
pounded to him. 

In this case, the insurance company relies on articles 89 and 162 of the 

Jode of Practice, which provide, one, that the defendant—not the gar- 
nishee—shall be cited at his domicile; the other, that no domicile shall 
be elected for the purpose of being sued elsewhere than in the parish of 
one’s residence. Is there in those articles a single expression prohibiting 
any litigant from submitting to and accepting the jurisdiction of a com- 
petent court? The law prohibits nothing more than an agreement 
entered into, in and by which one consents, in advance and before the 
institution of a suit, to be sued elsewhere than at the domicile mentioned 
in the Code. 2 L. R. —; 18 An. 88. 

The articles relied upon by appellee do not conflict with or repeal arti- 
cle ninety-three of the Code of Practice, which provides “that if one 
be cited before a judge whose jurisdiction does not extend to the parish 
of his domicile or usual residence, but who is competenf to decide the 
cause brought before him, and he pleads to the merits, instead of declin- 
ing the jurisdiction, the judgment given shall be valid, except defendant 
be aminor. Did the insurance company appear in the court, the juris- 
diction of which is now contested? Did it file its answer in said court? 
Is and was that court competent? This is not and can not be disputed. 
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If incorporated in one general provision, articles 89, 162, and 93 could 
not be made to clash. The first part of the general provision composed 
of those three articles would establish the general rule that a defendant. 
must be sued at his domicile; the second part would confirm that rule 
and prohibit any agreement to be sued elsewhere than at said domicile; 
the third would place it in the power of parties to accept or decline juris- 
diction, to waive or enforce a personal privilege, to reduce or multiply 
litigation. That privilege, however, is one that only defendants can claim 
and exercise, and does not extend to garnishees, who are but stake- 
holders and custodians. 

If there had been any intention of repealing article ninety-three of the 
Code of Practice, would it have been retained in the revised edition, and 
in every edition published since 1861? What was the object of the law 
amendatory of the one hundred and sixty-second article of the Code of 
Practice ? Was it to protect defendants, to give them a right which then 
they had not? It was not, for before the adoption of that law they could 
agree or refuse to be sued out of the parish of their residence? That 
law did not add to their right, had no reference to them, and was passed 
to protect the home creditor against the effects of an election of domi- 
cile, which had become the invariable condition of nearly every contract 
entered into beyond the limits of the debtor’s parish. 

In the case of Charles E. Alter vs. J. B. Pickett, reported in the twen- 
ty-fourth Annual, and that of Benjamin L. Harrison vs. Carondelet 
Street and Carrollton Railroad Company, not yet reported, the court 
said “that the garnishee is not bound to go beyond the court of his own 
jurisdiction to answer interrogatories.” And why? Because, as under 
article 642 of the Code of Practice “the seizure of rights and effects can 
be made but in the parish where they are held, it would seem that the 
garnishment process should be issued by a court of the same parish.” 
In support of that opinion, they refer to the case of A. Rochereau & Co., 
24 An. 311. 

In the case there referred to, what were the facts? Plaintiffs sued de- 
fendant, a resident of the parish of St. James, in one of the courts of 
this city, and, from that court, obtained an order of attachment and 
garnishment. Defendant excepted to the jurisdiction of the New Orleans 
court, on the ground that he was a resident of the parish of St. James. 
The lower court decided that it had no jurisdiction of the defendant, but 
that it had jurisdiction of the property attached. On appeal, the Su- 
preme Court reversed that judgment, dismissed the attachment, and, for 
so deciding, alleged that the conservatory remedy should have been is- 
sued by the court of the debtor’s residence. 

In another case, the Slaughter-House Company (a corporation created 
by act of the General Assembly) being cited as a garnishee, filed the ex- 
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ception that it was subject to no other jurisdiction but that of the Supe- 
rior District Court; that, as to it, every other court in the State was 
divested of jurisdiction. What did this court answer? That may be true 
as regards original process, but it does not hold when the company is 
made garnishee. The court which rendered the judgment out of which 
springs the garnishment process necessarily has jurisdiction over the 
party made garnishee. 26 An. 531. 

Article 250 of the Code of Practice provides “that a garnishee may be 
made a party to the suit, and be cited to answer interrogatories on facts 
and articles, either by praying to that effect in the original petition, or by 
a supplemental petition filed at any stage of the suit previous to judg- 
ment. Is it not manifest, from every word of that article, that the pro- 
cess by garnishment is a branch, an incident, a material part of the origi- 
nal suit—a part which one can see and touch—and that the original suit, 
its incidents, its branches, are subject to one and the same jurisdiction ? 
C. P. 154. 

When an attachment is obtained before judgment, to what suit can 
the garnishee be made a party? Is it to a separate suit to be instituted 
against him? If so, how vain it was to declare that he can be made a 
party to a proceeding against him, how extravagant to insist that inter- 
rogatories may be attached to the plaintiff's original petition or to a sup- 
plement. Why attach them to a petition deposited in the court of 
defendant’s domicile, if they are to be filed, answered, traversed, and 
passed upon in another jurisdiction and by the court of the garnishee’s 
domicile ? 

We repeat it, the garnishee is at most a qualified defendant. The 
articles, therefore, which relate to defendants, to actions against them, 
do not and can not legally be made to apply to a garnishee. The latter 
is cited as a witness; he is called upon, not to answer to a demand 
against him, but merely to disclose whether he has property and effects 
belonging to the real and only defendant in the case. Judgment, we ad- 
mit, can be rendered against him, but how and under what circum- 
stances? Asa penalty, not otherwise, when he refuses or neglects to 
answer, or, when answering, he swears falsely, and thereby justifies the 
presumption that he is in possession of the property attached. 

Any other construction would lead to the irrational conclusion that the 
execution of a judgment may be denied to the court by which it was 
rendered and confided to every other court in the State, and this in dis- 
regard of the article of our Code which provides “that the execution of 
judgments belongs to the courts by which the causes have been tried in 
the first instance.” C. P. 617. 

If the power to execute can be wrested from the court which heard 
and decided, and transferred to and distributed among the other courts, 
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how and by what criterion determine the jurisdiction in which to pro- 
ceed against the garnishee? Shall it be by the amount claimed by plain- 
tiff against defendant, or the amount due by the garnishee to defendant ? 
These difficulties may be avoided by a strict interpretation of the arti- 
cles referred to. They are plain and just; they are not repugnant to any 
existing law; they do not impose on the garnishee any unreasonable 
burden; he can, without leaving his domicile, answer the interrcgatories. 
propounded to him, and—if his answers be honest and true—he has 
nothing to apprehend, no expense to incur, no costs to pay. Why, then, 
compel the creditor to resort to a multiplicity of actions, and to often 
spend more than he can realize ? 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court be and it is hereby annulled, avoided, and reversed, and 
appellee’s exception overruled and st aside. 

It is further ordered, adjudged, and decreed that this case be remanded 
to the lower court to be proceede tin according to law, and that appellee, 
the Sun Mutual Insurance Company, pay the costs of the appeal. 


CONCURRING OPINIONS. 


Mannine, C.J. A distinction must be made, quoad the question of 
jurisdiction, between the process of garnishment issued after judgment 
against the original debtor and that issued before judgment. I say 
must be made, because the decisions countenance it, and by such dis- 
tinction alone can they be harmonized. 

In Featherston vs. Compton, 3 An. 380, judgment having been ob- 
tained against the defendant at his domicile in Concordia parish, and a 
writ of fieri facias issued to the sheriff of Orleans, plaintiff presented a 
petition to one of the courts of this city praying garnishment of Ken- 
dall, who resided here. Exception made to the jurisdiction of the 
Orleans court on ground that Concordia court alone could take ecgni- 
zance of the garnishment. Held—That Orleans court had jurisdiction 
because it was the domicile of the garnishee. 

In Alter vs. Pickett, 24 An. 513, after judgment obtained against Cum- 
mings in the court of Orleans, his domicile, the same court issued gar- 
nishment process against Pickett, whose domicile was Bossier parish, 
and rendered judgment against her. Held—That the judgment was. 
null, because the court of her domicile (Bossier) had alone jurisdiction. 
These two cases, separated by an interval of a quarter of a century,. 
affirm the same doctrine, viz.: that garnishment process, ancillary to 
the execution of a judgment, must issue from <he court of garnishee’s 
domiciie, and requires a fieri facias to support it. And it has very lately 
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been repeated in Harrison vs. Carondelet-Street-Railroad Company, 
decided in November, 1876. Opinion Book 45, p. 584. Iam not disposed 
to depart from a rule that has been the guide of the profession so long. 

In Rochereau vs. Guidry, 24 An. 311, the defendant, a resident of St. 
James parish, was sued in Orleans for rent, and an attachment issued 
against funds in hands of garnishee in Orleans. Held—That the Orleans 
court had no jurisdiction, the defendant being amenable alone to the 
court of his domicile quwoad the suit for rent, and the attachment, being 
a conservatory remedy merely, and accessory to the suit, can be issued 
by no other than the court-having jurisdiction of the suit. 

In Bradley vs. Woodruff, 26 An. 299, the defendant was a resident of 
St. Bernard, and was sued in Orleans, on an account for supplies, and a 
sequestration of cotton, found in Orleans, was made. On exception to 
tie jurisdiction, held—The court of Orleans had no jurisdiction of the 
suit for supplies against a resident of St. Bernard, and, being without 
jurisdiction, could not legally make the order of sequestration, incident 
to the suit. 

In Guyol vs. Duggan, idem, 529, the defendant’s domicile was East 
Baton Rouge, and he was sued in Orleans on an account for supplies, 
an his cotton in the latter place was sequestered. The court ex mero 
motu noticed the want of jurisdiction, and held as in the lass case. 

In Gay vs. Eaton, 27 An. 166, the doctrine of the previous cases is 
reaffirmed; i. ¢., whenever the writ of attachment, or other conseryatory 
remedy, is resorted to in aid of the main action, and for the purpese cf 
holding funds or property to answer a judgment not yet obtained, the 
court of the domicile of the defendant in the main action alone has 
jurisdiction both of the main action and of its auxiliary cons-rvatory 
remedy. ‘ 

This dictum is reconcilable with that of the firss three cases above 
recited. If we hold that process of garnishn:ec1t must in all cases and 
under all circumstances issue from the court of the garnishee’s domicile, 
we overrule all of these last-quoted decisions. If we hold that such 
process must always issue from the court that has jwisdiction of the 
main action, we overrule the Featherston, Alter, and Harrison cases. 
In my opinion it is neither necessary nor proper to do either. Nor dol 
propose to make a new law under the guise of a judicial construction, 
but merely to harm-nize the expositions of law already made. It will 
be observed these two currents of authorities flow along in parallel beds. 
There is one other decision, Smith vs. Durbridge, 26 An. 531, in which it 
is said, the court which rendered the judgment out of which the gar- 
nishment process springs necessarily has jurisdiction over the party 
made garnishee. This is not true in all cases, as Alter’s case and its 
predecessor and successor rule the contrary. It would be more exact 
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to say, the court which has jurisdiction of the original suit to which the 
garnishment process is an auxiliary set in motion before judgment 
necessarily has jurisdiction over the party made garnishee. 

The garnishee’s counsel contends that the rule is inflexible, that a party 
must be sued at his domicile, and singe 1861 can not even elect to be 
sued elsewhere, and as Delacroix vs. Hart, 24 An. 141, characterized the 
garnishment Process as a suit, wherein there must be petition and cita- 
tion, it follows that the garnishee can only be held to answer process 
from the court of his domicile. 

That is the reason why, after judgment obtained, the court of the 
original suit has not jurisdiction of the garnishment, if it be not the 
garnishee’s domicile. The suit between the original parties is at an end. 
The judgment terminated it. If the plaintiff then wishes to proceed 
against a garnishee, he must sue him by petition and citaticn, and in 
the court of his domicile. Thus said this court from 1848 to 1876, 

But if the process of garnishment is but an accessory to ‘the main 
action, having its origin at the same time, and serving as an anchor to 
hold fast the fund or property which will satisfy the judgment until 
that judgment can be obtained and is ready to be satisfied, then by 
virtue of the law requiring a defendant to be sued at his domicile the 
suit must be brought there, and since it is only tha~ court that can hear 
the suit, so it is only that court that can issue the conservatory reme- 
dies that accompany the suit. That is the ruling of this court down to 
the Gay case in the last Annual. 

I therefore concur in the decree reversing the judgment of the lower 
court and remanding the cause for further proceedings against the gar- 
nishee in the district court of Lafourche. 


Spencer, J. I ecneur in the opinions of Justice DeBlane and of the 
Chief Justice. 


DISSENTING OPINION. 


Marr, J. Isee no reason for any distinction in the proceeding in gar- 
rishment under a writ of fieri facias and under a writ of attachment; 
and I can not concur in the conclusions of the court. 

In garnishment under a fieri facias the law is weil settled that where 
the person to be made garnishee resides in a parish different from that 
in which the judgment has been obtained the writ is directed to the 
sheriff of the parish in which the garnishee resides ; and the judgment 
creditor applies to the proper court of that parish and causes the cita- 
tion in garnishment to issue and to be served by the sheriff of that 
parish. The garnishee files his answers in that court, andall the issues 





NEW ORLEANS, MARCH, 1877. 201 


Marqueze & Co. vs. LeBlanc. 


between the garnishee and the judgment creditor are heard and deter- 
mined in that court. See Featherston vs. Compton, 3 An. 380. 

In cases of attachment the writ must be sent to the parish in which 
the property to be attached is found, and this is true whether real or 
movable property or some incorporeal right is to be attached. Favrot 
vs. Delle Piane, 4 An. 584. In this case the attaching creditor desired 
to attach rights and credits in the parish of Orleans, and he properly 
prayed fora writ of attachment to be directed to the sheriff of the par- 
ish of Orleans; but the citation in garnishment required the garnishees 
to answer in the parish of Lafourche, where the suit was brought. 

It can make no difference that the garnishment in attachmert is on 
mesne process, before judgment, because no judgment can be rendered 
against the garnishee until judgment has been obtained against the 
debtor, the defendant in the same action. 

The law intends to restrict the jurisdiction of the court ratione per- 
sone to the territorial limits of their respective parishes (Rev. C. P., arti- 
cles 162-229), and the exceptions to this are few, and are defined in 
articles 163, 164, ete. See, also, Alter vs. Pickett, 24 An., and casts there 
cited. 

It was plainly the intention of the Legislature to deprive the courts of 
jurisdiction of actions against persons having their domicile in other 
parishes than that in which each court exercises its powers and functions, 
and t> abolish all distinctions between a court of jurisdiction ratione 
materice and ratione persone. In either case the judgment is void, and 
no consent can give jurisdiction where it does not exist without consent. 

As in garnishment under fieri facias, so in garnishment under attach- 
ment. The writ must be directed to the sheriff of the parish in which 
the seizure is to be made, and if a garnishee residing in that parish is to 
be cited, application, in my opinion, must be made to the proper court of 
that parish, citat:on in garnishment issued by that court, and served by 
the sheriff of that parish holding the writ. The garnishee should file his 
answers in that court, and in that court all the issues and controversy be- 
tween the seizing creditor and garnishee will be made up and determined. 

The creditor will proceed against his debtor in the court having juris- 
diction of the main action, the suit between the plaintiff and defendant ; 
and when he has obtained judgment the court of the domicile of the 
garnishee will pass upon garnishment and condemn the garnishee to 
pay if his answers and the proceedings in garnishment establish bis 
liability. 

In many cases of garnishment there are serious questions to be de*er- 
mined between the garnishee and the seizing creditor, and itewould be 
very inconvenient, vexatious, to require the garnishee to go out of his 
own parish, it may be to one quite distant, to litigate these questions. In 
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this very case the answers of the garnishees disclose the fact that a. 
transfer had been made by the defendant and aczepted long before the 
ins*itution of the suit. These answers may be traversed, and it will be 
necessary before condemting the garnishees to show a state of fact dif- 
ferent from that shown by the answers, to attack the alleged transfer 
and to show that it did not place’the right attached beyond the reach of 
the attachment. This would compel the garnishees to go out of their 
parish to litigate these issues, and would subject them to all the incon- 
veniences which the law has sought to obviate by requiring suits and pro- 
ceedings against the citizens of the State to be brought and prosecuted 
in the courts of the parish in which they have their domicile. 

I think the district court of Lafourche was absolutely without juris- 
diction as to the garnishees residing in the parish of Orleans, and that 
this want of jurisdiction ratione persone under the existing law may be 
shown at any time, and that whenever the objection is made it is equally 
as fatal as the want of jurisdiction ratione materie. 


















On APPLICATION FoR REHEARING. 







The opinion of the court was delivered by 

Eean, J. The interest and importance in practice of the questions 
raised in this case, which have been again pressed with great earnest- 
ness upon the attention of the court in the application for rehearing, 
have induced us to give it an unusually careful consideration. 

It is urged that the garnishee domiciled in New Orleans can not 
be called to answer before the district court of Lafourche parish, the 
domicile of the defendant, LeBlanc, from which court the process of 
garnishment issued in obedience to the prayer of the original petition in 
the cause. It is also argued that this court has decided that a garnishee 
under process issued in execution of judgment must be cited to ap- 
| pear and answer before the court of his own domicile, which alone has 
| jurisdiction to hear and adjudge the question of his liability, and that 
| 






















there is no reason for a distinction between proceedings in garnishment 

before and after judgment. 
Were this suit directly and mainly against the garnishees as principal 
defendants, the ques:ion as to exception of domicile would not bear dis- 
cussion, since the act of 1861 and the decisions under it and the general 
provisions of the Code of Practice in regard to jurisdiction ratione per- 
1 sone within the exceptions to which, enumerated in the Code, we are 
| told that this case does not come. In support of this view we are re- 









ferred to the case of Delacroix vs. Hart, Barrow, garnishee, 24 An. 141, 
in which Chief Justice Ludeling, the organ of the court, said: “The gar- 
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nishment process is certainly a suit; there must be a petition and cita- 
tion to get the garnishee before the court, and then follows a judgment 
in accordance with the evideace.” 
under jivri facias after judgment had terminated the suit between the 
original parties. In other words, like the case of Alter vs. Picket*, re- 
ported in the same volume, and the third Annual case referred to, it was 
simply a matter of execution of judgment already obtained, in regard to 
which the original defendant was entitled to nothing but notice of seiz- 
ure, which he could no more contest than he could that cf tangible prop- 


This case was one of garnishment 


erty, and where neither petition nor citation were required to be served 
on the original defendant.. In the case of Elder vs. Rogers, 11 An. 606, 
the court held, Mr. Justice Spofford being the organ, that the judgment 
debtor was not a necessary party, and refused to dismiss the appeal on 
motion of the garnishees, for want of citation, to him. The universal 
practice in garnishment under /ficri facias has, it is believed, been in ac- 
cordance with this view, and it would seem to be clear that such is the 
law governing this as any other mode of executing judgments. Judg- 
ment being rendered, the contestalio lites is over. You can no longer 
after judgment make the garnishee “a party to the suit,” as expressly 
authorized by the Code of Practice (article 250) “at any time before 
judgment;” all that can be done is to seize and condemn, in the hands of 
the garnishee, the debt due by him to the judgmect debtor. This is 
done by jieri facias issued to and executed in his parish, where the debt, 
the thing seized, is found, and there is no reason or propriety in calling 
him before another jurisdiction. This would seem to furnish a very 
good reason for distinction between proceedings in garnishment before 
and after judgment. In the former case the original debtor is a neces- 
sary party, without judgment first against whom none can go against 
the garnishee; in the latter case the original debtor is not a necessary 
party to what Judge Ludeling calls “the suit” between the plaintiff and 
the garnishee, which has been held, and we think correctly, to be gov- 
erned as to the matter of jurisdiction ratione persone by the general 
provisions as to domicile, “cessante ratione cessa ipsa lex.” It seems to 
be coneeded that the writ of attachment may lawfully issue from the 
court having jurisdiction ratione persoie of the principal debtor; but it 
is said that the proceedings subsequent to seizure in the hands of the 
garnishee must be had before the court of his domicile, and, of course, 
must await judgment against the defendant. This is an admission that 
the cause is the same, as the attachment is but process in the cause. 
This is in direct contravention of article ninety-four of the Code of Prac- 
tice, waic provides that “the sam? cause can not be brought before two 
separate courts, though they be possessed of concurrent jurisdiction, ex- 
cept by discontinuing the first suit brought before the answer is filed,” 
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and that the judge before whom it is first brought shall sustain his 
jurisdiction, and the defendant may have the cause dismissed by the 
other court and recover costs. 

Again, in the proceeding by attachment and garnishment befcre judg- 
ment the principal defendant is a necessary party, who is entitled to con- 
test and be heard at every stage of the cause, and, besides the great in- 
convenience and expense in practice of this course of proceeding, we 
are met at once by the same difficulty of jurisdiction as to the defend- 
ant which is here set up by the garnishees as to themselves and without 
any provision of law to warrant it; i. e., you must require the deferdant 
to appear and contest before the court, not of his jurisdiction, but that 
of the garnishee. The difficulties in the way of this mode of proceed- 
ing are apparent. 

In Rochereau vs. Guidry, 24 An. 311, the court below held that it had 
no jurisdiction of the defendant, because his domicile was in another 
parish, but that it had jurisdiction of the thing attached, and would hold 
it subject to the order of the court having jurisdiction of the person of 
the defendant. The Supreme Court held “that the court which issued 
the attachment was without jurisdiction to grant any order binding on 
the defendant, because his domicile was in another parish, and that the 
attachment, being merely a conservatory remedy, should have been is- 
sued by the court having jurisdiction of the case.” 

In Gay vs. Eaton & Barstow, 27 An. 166, the court says: “ A court 
which can not determine whether or not a debt exists can not pass on the 
question of privilege” to secure its payment. This mode of proceeding 
must be discarded. Now, there are many cases in which persons other 
than the plaintiff and defendant are parties to a suit “only inciglentally 
and subsidiarily.” C. P., article 101. Such are garnishees under attach- 
ment against a debtor who has a domicile in the State where the law 
requires that suit against him shall be brought. The exceptions enu- 
merated in article 163, Code of Practice, relate only to original or 
rather principal defendants and to jurisdiction in the bringing of ordi- 
nary suits against them. The fact that garnishees are not among the 
exceptions enumerated in that article proves nothing. They come within 
other provisions of the law, and are treated of in a different section of 
the Code of Practice, under the head of “attachment in the hands of 
third persons.” In Williams vs. Kimball, 8 N. S. 353, the court held that 
“an attachment, like all other conservatory acts, is not, when the defend- 
ant is personally cited, a mode of bringing suit, but a remedy or inci- 
dent wuich may precede, accompany, or be subsequent to the action. In 
the language of the Code, “it may accompany a demand or give effect 
to asuit which the plaintiff has brought or intends to bring.” 

In Favrot vs. Delle Piane, 4 An. 586, the 8 N.S. case is reviewed and 
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expressly re-affirmed, and the court says: “Viewed in the light of a 
conservatory measure incident to the main action, there seems no reason 
why the jurisdiction of the court for the purposes of attachment where 
the debtor is personally cited should be confined within its territorial 
limits.” 

It has often been adjudged in other classes of cases, and the principle 
is universally recognized, that courts which have jurisdiction of a cause 
of the main action have, ex necessitate, jurisdiction of all its incidents; 
so it was held under the old parish-judge system in regard to the power 
of the parish courts to adjudicate incidentally upon land titles. 

It is noticeable that all the provisions of the Code of Practice of Lou- 
isiana on the subject of attachment are under the head of “ attachment 
in the hands of third persons,” the very definition of attachment em- 
braces that language. C. P. 259. The plain and positive provisions of 
the Code of Practice under that head would seem to settle the question 
of jurisdiction as to garnishees under attachment beyond dispute, and it 
would almost seem strange that doubt could ever have existed. Being 
specific provisions on the subject of attachment, they must of course 
control more general provisions of the law. By article 246 if a 
creditor know or suspect that a third person has in his possession prop- 
erty of the defendant, or is indebted to him, “he may make such a person 
a party to the suit” by having him cited to declare on oath what prop- 
erty of the defendant he has in his possession, or in what sum he is 
indebted to the defendant, and says “the person thus made a party to 
the suit is termed the garnishee.” Article 250 reads: “A garnishee may 
be made a party to the suit and be cited to answer interrogatories on facts 
and articles, either by praying to that effect in the original petition or by 
a supplemental petition filed at any stage of the suit previous to render- 
ing the judgment.” Article 251 provides for citation to the person thus 
“ made party to the suit.” Article 252 provides, “if there be a garnishee 
made party to the suit, the clerk must deliver or send to the sheriff a 
copy of the petition and of the interrogatories annexed to it, if there be 
such, with a summons directed to such garnishee to answer the same 
within the delay given in ordinary suits.” What power or duty has the 
clerk of one court to summon a person before another, or what power 
or duty has the judge of one court to order or cause the issuance from 
his court of a summons to answer before another? How is the judge 
who orders the attachment to render proper or effective judgment, unless 
the garnishee and his answers are before him? How can he pass upon 
any contests of claim or privilege which may arise in the cause, either by 
intention or otherwise, unless the subject of contest is before him? and 
we have seen that no other court can (Gay vs. Eaton). Article 256 of 
the Code of Practice speaks of the garnishee as a “party to the suit.” 
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Article 262 requires “the garnishee who has been cited in a suit to put 
in his answer within the usual delay;” and by article 263 if the gar- 
nishee refuse or neglect to answer the interrogatories put to him within 
the delay of the law, judgment shall be rendered against him for the 
amount claimed, with interest and costs. C. P., article 248, authorizes 
the creditor, on proper affidavit, to have the garnishee arrested who is 
about to depart from the State without having filed his answer. The 
next article, 249, provides for his being discharged from arrest either by 
giving security or by answering in the presence of the court the interrog- 
atories propounded to him, “and filing such answer in the office of the 
clerk of the court.” 

We thus see that the garnishee is directly made a party to the suit, 
and may be so made either by the original petition or by a supplemental 
petition; that he is spoken of as “a party to the suit,” “in totidem 
verbis,” in no less than five articles of the Code of Practice, and so 
treated of in several others; that he may be cited or summoned to an- 
swer by a judge and clerk of a court, who, according to the garnishee in 
the case at bar, has no jurisdiction over him; that he may be arrested 
and judgment given condemning him in case of failure or refusal to an- 
swer; and yet the court which has all these powers, the court which 
alone has jurisdiction of the principal defendant, of the main action, has 
no jurisdiction over one expressly near a party to the suit; a judge may 
have jurisdiction and sole jurisdiction of a suit, and yet no jurisdiction 
of a party toit! If no judgment can be rendered by him against the 
garnishee, how will he cease to be a party? You may make parties to a 
suit for no object or purpose, for, according to the argument, the court 
in which they are made parties can render no judgment affecting them. 

Is not this a reductio ad absurdum which demonstrates the unsound- 
ness of the argument against jurisdiction? I was not present, and took 
no part in the decree in this case, but now express my concurrence in it. 

After a careful examination of the argumen’s and authorities cited in 
the application for rehearing, and for the reasons given herein and in 
the opinions of the majority of the court, the rehearing asked for is re- 
fused. 


No. 6317. 


JOSEPH JoveET vs. Mrs. E. F. Mortimer. 


‘The signing by the sheriff (or his deputy) of the notice of demand made on the de- 
fendant in executory proceedings, is an irregularity which ean only be availed of 
by the defendant, by pleading it before the sale of the mortgaged property. 

‘The notice of the sale, in executory proceedings, need only be published three times 
during the thirty days delay. 
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‘The benefit of the appraisement of his property, may be legally waived by the mort- 
gage debtor. 

The validity of asheriff's deed is not affected by the fact that the accrued taxes on 
the property conveyed by the deed, had not been paid. 

‘The nullity of a judgment, or of ajudicial sale, can only be demanded by one, who 
has used due diligence to prevent, what he seeks to annul. 

‘The adjudication of the property by the sheriff, andthe payment of the price invest 
the purchaser with the legal title. The deed of the sheriff is merely evidence of 
the fact. 


i from the Fourth District Court, parish of Orleans. Lynch, 
J. 


Sambola & Ducros, for plaintiff and appellant. 

J. L. Tissot, for defendant. 

The opinion of the court was delivered by 

DEB anc, J. More than eight years ago, on the eighth of March, 1869, 
Joseph Jouet, the plaintiff, appeared before a notary public of this city 
and acknowledged that he was indebted unto Louis Florval Givins in 
the sum of five thousand dollars, for which he delivered three notes 
drawn by him to his own order and by him indorsed, two, each for two 
thousand dollars, the other for one thousand dellars, payable on the 
eighth of March, 1870. 

To secure the payment of these notes, the interest thereon stipulated, 
and, in case of a suit thereon, the attorney’s fees, Jouet gave a mort- 
gage on a lot of ground and the improvements attached to the same. 
In that act he waived his right to have said property appraised, if seized 
to satisfy the aforesaid notes and mortgage. 

Two of the notes then drawn, indorsed, and delivered by plaintiff 
passed into the hands of Mrs. Mortimer. She was certainly not a hard 
creditor, for she proceeded against plaintiff only when there was no 
hope that he would comply with his obligations. 

On the twenty-second day of May, 1874, more than four years after 
the maturity of the notes—tired, as she was, of promises often made 
and as often violated—she applied for the seizure and sale of the mort- 
gaged property. The order was granted, the property seized, advertised 
for sale, and, on the sixth of July, 1874, adjudicated to her for three 
thousand four hundred dollars. 

After that sale, plaintiff asked Mr. Tissot to rent said property for 
him from Mrs. Mortimer, or Charles Lafitte, her agent; that he would 
pay twenty-five d llars a month for the portion occupied by him. Mr. 
‘Tissot complied with his request, but those parties declined renting to 
him. He then threatened to go into bankruptcy, and executed his threat. 

On the eleventh of September, 1874, more than two months after the 
property had been adjudicated to Mrs. Mortimer, plaintiff sued out an 
injunction, in which he prays — 

First—That the sheriff of the parish of Orleans and Mrs. Mortimer be 
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prohibited from molesting or interfering with the possession of the 
property adjudicated by the former to tue latter on the sixth of July, 
1874. 

Second—That said sheriff be prohibited from making out or com- 
pleting defendant’s title to said property. 

Third—That the adjudication of the sixth of July, 1874, from the 
sheriff to Mrs. Mortimer be avoided and annulled, and she condemned 
to pay to plaintiff, as damages, the sum of one thousand dollars. 

That injunction is based on the grounds — 

First—That Mrs. Mortimer had agreed to suspend her execution 
against iim, and to allow him one additional year, or so much time as 
might suit him, to pay the notes sued upon, on condition that he should 
satisfy the taxes due on the property and the necessary interest for that 
purpose. 

Second—That defendant violated her promise, deceived him, had the 
property sold in disregard of their agreement, and should not be per- 
mitted to so take advantage of her own wrong and profit by the fright- 
ful sacrifice of his residence. ; 

Third—That the notice of demand served upon him is informal, not 
having been signed by the clerk of the district court. 

Fourth—That instead of being advertised once a week, as required 
by law, the sale of said property was advertised only three times in the 
official paper. 

Fifth—That said property was offered for sale and sold without being 
appraised. 

Sixth—That the State, parish, and municipal taxes due on the lot of 
ground and improvements so adjudicated have not been paid. 

First—Defendant has signally failed to prove any agreement on the 
part of Mrs. Mortimer to suspend her execution, or extend, as by him 
alleged, the long-since expired term of his obligations. Placed on the 
stand as a witness in his own behalf, he said: “I was not present at the 
sale of my property, and was very much astonished to learn that it had 
been sold. , After I received notice of her judgment, I saw Mrs. Morti- 
mer; she told me that if I could pay the interest and a part of the taxes 
she would do all in her power to extend the time. I then offered the 
rent which would be due at the end of the month by two of my tenants; 
that was forty dollars. Mrs. Mortimer gave me no answer, but she was 
pleased with the arrangement, and invited me to go and see Mr. Tissot, 
her attorney. Idid. Hetold me tosettle my taxes, and he wou.d give me 
as much time as I required to pay the interest. I was satisfied that the 
matter was entirely settled. I looked in the paper to find out whether 
my property was advertised for sale. It was not. There remained due 
of the interest, which was payable in advance, two hundred dollars; for 
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that I offered Mrs. Mortimer the monthly rent of forty dollars. I did 
not waive, as I know, my right to have the property appraised. The 
property, when sold, was worth eight thousand dollars, and mortgaged 
for six thousand dollars.” 

Cross-examined, he said: “The conversation between me and Mrs. 
Mortimer took place a few days after or the day after I saw in the paper 
the advertisement that my property was to be sold, and again a few 
days later. This was between the first and tenth of May. I was in the 
way to collect money to pay the taxes, and I could, but did not, pay 
them.” 

Mrs. Mortimer testified in substance as follows: “ Plaintiff came to 
my house to ask me to stop the sale and grant him time to pay my 
notes. I told him I had waited long enough and could not wait 
any longer. I think it was in June that Mr. Jouet called; his property 
was then under seizure. I told him I would listen to him after he had 
paid all the back taxes, back interest, and one of the notes. Mr. Buis- 
son was then present.” 

Mr. E. Buisson fully corroborates Mrs. Mortimer’s declaration. In 
addition to it, he said: “When Jouet offered a certain amount on the 
interest due, that lady exclaimed: ‘Why, the first time you offered 
me more than that.’ He replied, ‘I did; I had it then; I have it not to- 
day.’” 

Plaintiffs own declaration does not establish that Mrs. Mortimer 
agreed to suspend her execution and postpone the payment of the note 
she held, but it does establish that if, as pretended, she made a proposi- 
tion to plaintiff, or he to her, he has not complied with any of the con- 
ditions fixed or’accepted by them. He has paid neither the interest nor 
the taxes. 

Second—The charge that Mrs. Mortimer has broken her agreement, 
deceived plaintiff, and that she should not be permitted to take advan- 
tage of her own wrong, and profit by the frightful sacrifice of his prop- 
erty, is as unfounded as the first. She was guilty of no wrong, resorted 
to no deceit, pursued the course indicated by law, purchased at public 
auction property on which she had a mortgage, and for that property 
paid a price equal to its value. That is sworn to by Messrs. Charles 
Lafitte and E. W. Murphy, two disinterested witnesses. 

Third—The third ground urged by plaintiff to annul the sale to Mrs. 
Mortimer is that it was a deputy sheriff who signed the notice of demand 
served upon him. This, as we have already decided, constitutes an ir- 
regularity. That notice should have been given by the clerk of the court 
or one of his deputies. But is it one of those irregularities which can be 
complained of more than two months after the sale? Could plaintiff 
fold his arms, wait until the purchaser had paid taxes amounting to 

14 
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hundreds of dollars, and then, without tendering back any fraction of 
these taxes, assail the purchaser’s title? In our opinion he could not. 

Fourth—As to the advertisement of the sale, what fact is disclosed by 
the evidence? De Armas, deputy sheriff, said: “The notice of the sale 
was published three times in the official paper, from the second of June 
to the sixth of July. This for thirty-five years has been the custom in 
the office of the sheriff of the parish of Orleans.” 

What does the law provide? “The sale of immovables shall be made 
thirty days after the first notice given of the same.” C. P. 670. In this 


case the notice was published during the prescribed delay. Plaintiff read 


the first advertisement. He knew that an execution had been issued ; 
that under it’ his property had been seized ; notice of said seizure was 
served on him; he knew that said execution had not been returned ; and 
though he may have imagined that these proceedings had been sus- 
pended, he had no reason, not even a pretense, to so imagine, and had 
every reason to believe exactly the reverse. 

The articles of the Civil Code relied upon by plaintiff's counsel have 
reference to the notice to be given of an application for the curatorship 
of a vacant estate, and of sales of property belonging to successions. 

Fifth—On the trial plaintiff was asked: “ Have you ever waived your 
right to have the property appraised?” He answered “No, not as I 
know.” This answer contradicts the declaration made by him in the act 
of mortgage, and which we here transcribe: “The said mortgager ex- 
pressly dispenses with all and every appraisement of the property, 
waives and renounces the benefit of appraisement, and of all laws or parts 
of laws relative to the appraisement of movable or immovable effects 
seized and sold under executory or other legal process.” 

In the nineteenth Annual, page eighty-nine, the court said : “The only 
question presented in this appeal is whether the clause in the act of mort- 
gage, dispensing with the appraisement of the pri yperty, is valid.in law. 
The same point was presented in the case of Broadwell vs. Rodriguez, 
and, after full discussion by counsel, and mature deliberation by the 
court, it was held that such a claim is legal and valid, and we find no 
reason to change our opinion.” 19 An. p. 89; 18 An. p. 68. 

Sixth—The law provides that “the sheriff of the parish of Orleans 
shall not pass or execute any act for the sale of any real estate unless 
the taxes due on the same be first paid. If he does, he shall be fined.” 
This provision only enlarges the legislation which existed on the same 
subject, and which required every notary, before passing an act of sale, 
mortgage, or donation, to cbtain from the recorder of mortgages a cer- 
tificate showing the rights existing against the property, and to mention 
those rights in his act. 

The law, however, does not prenounce the nullity of any contract evi- 
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denced by an act passed in derogation of those enactments, and, more 
particularly, of an adjudication of property sold under execution, for the 
sheriff can not tell the purchaser, “ You are the last bidder ; come for- 
ward and pay the taxes, or else I shall withhold the adjudication:” He 
is bound to first adjudicate, and may suspend the completion, not of the 
title, but of the evidence of the title. Is this any coneern of plaintiff’s ? 
Not only he does not pay his creditor, not only he compels that creditor 
to pay the taxes for which he is liable, but he assumes the right to oppose 
the execution of a deed from the sheriff to defendant until she satisfies a 
claim due by him to the State. Had the sheriff been disposed to disre- 
gard the law, the collector and not the delinquent taxpayer could have 
properly interfered. 

We adhere to the doctrine that in forced alienations of property the 
law must be strictly complied with to give validity to those alienations : 
but many of the irregularities which may be relied upon to retard a sale 
can not be successfully urged to annul it; otherwise, as said by Mr. Jus- 
tice Martin, in the case of Grant & Olden against Walden, “the flood- 
gates of litigation would be uplifted, cupidity would be invited to repeated 
attacks, and the people would feel alarmed and insecure at the preca- 
riousness of judicial sales.” The law has nearly lost its authority ; the 
current of justice is nearly checked ; and, howsoever disposed we are to 
respect and cause to be respected the forms prescribed by law, we con- 
sider it as the first duty of a court to discourage the reckless, the ille- 
gitimate litigation which—in our State—has.rendered so difficult, so oner- 
ous, the exercise of the most indisputable rights. 

In the cases cited by appellant’s counsel we have found in one that the 
notice of demand was served on defendant’s counsel, after the seizure, 
that the notes declared upon were prescribed ; in the others .that the 
judgment under which the sale was made had not been introduced in 
evidence, that there had been no appraisement made of the property, 
that the sale had not been advertised during thirty days, or that a sale 
chad taken place when no seizure had been executed. It is evident that 
‘under such loose and defective procecdings no title was cr could have 
been divested. 

In the assailed proceedings there was but one informality ; instead of 
being signed by the clerk, the notice of demand was signed and served 
by a deputy sheriff. Though informal, that previous demand was made. 
The debtor might have then and on that ground enjoined the execution. 
‘He did: nat do it, allowed the sale to be advertised, the property to be 
sold, after it was sold offered to rent it from the purchaser, and, sixty- 
four days after, filed an action to annul it. Hisonly object was to obtain 
delay ; he must be satisfied. 

In opposition to plaintiff's authorities, asa bar to his pretensions, there 
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is a long list of decisions which command that no judicial sales shall be 
disturbed, unless by one who has the right to rescind or annul them, by 
one who can show injury to himself or an advantage to be gained by 
the cancellation of the sale. 

The original plaintiff is now an adjudged bankrupt, represented by an 
assignee. The latter appeared in the State court, averred that it had 
lost its jurisdiction, and prayed for a transfer of this case to the Federal 
court. His application .was denied; he excepted; but as he has not 
urged we presume he has abandoned his exception. From the judgment 
dissolving the injunction he has appealed. 

In this case the order of seizure and sale was not, could not, be 
reached by plaintiff’s injunction. Were we to annul the sale, that order 
would stand unaffected by our decree, and we would have but assisted 
plaintiff in harassing his creditor. Of ten debtors who take the benefit 
of the bankrupt act, five at least drag their creditors in the Federal court, 
to gratify their spite, to harass the creditor. 

In regard to those who seek the nullity of judgments, what is the rule? 
It must appear that they have conformed to those essential requirements 
which equity exacts from litigants who invoke its aid. They must have 
used all reasonable diligence, and not neglected to use such means as 
they possessed to prevent the evil of which they complain. Are judicial 
sales exempted from the operation of that rule? They are not. 18 An. 497. 

Immediately after the sale from the sheriff to Mrs. Mortimer, plaintiff 
applied to her to rent the portion of the premises which he then occupied, 
and which we presume he continues to occupy. Does not that application 
constitute a ratification? Is it less than a recognition of her title? It 
may be said that this is not sufficient to validate an invalid title; that as 
to immovables the evidence of the ratification should be reduced to 
writing. Sine 

In the eighth volume of his Commentaries, under No. 491, Toulier 
mentions two sorts of ratifications, the second of which is: “Celle par 
laquelle nous approuvons un contrat ou autre acte auquel nous avons 
concouru, ou auquel nous avons été appellés, mais qui était susceptible 
d’étre attaqué pour des vices réels ou apparents, de nature a en faire 
prononcer la nullité ou rescision.” This last sort of ratification is that 
provided for in our Code, and in one, as well as the others, “peut étre 
faite expressément ou tacitement, verbalement, par écrit, ou par des actes 
qui manifestent clairement notre volonté, parfois méme par le silence.” 

Several instances of express and tacit ratification are found in our juris- 
prudence, in which this court, in accordance with the principles recog- 
nized by Toulier, has uniformly decided that an act may be approved by 
implied or tacit ratification, though null and void ab initio. 10 M. 526; 
7L. R.17;4 BR. BR. 134. 
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Out of the price of the property adjudicated to her, or out of her 
funds, and because of that adjudication, Mrs. Mortimer has paid a con- 
siderable amount of taxes due by plaintiff. Besides, in spite of the sale 
from the sheriff to her, and since that sale, plaintiff has had possession 
of the property in dispute. Can we, in presence of these facts, annul the 
defendant’s title and legitimate plaintiff's possession ? 

On several occasions this court said, in substance: “Nothing could 
be more unjust than to permit a debtor to recover back his property, 
because the sale is irregular, and yet allow him to profit by that irregu- 
lar sale, to discharge his debt. 11 M. R. 615; 3 N.S. 466; 4 L. 198; 19 L. 
283; 2 R. R. 180; 5 R. R. 65; 6 R. R. 450; 21 An. 425. 

In 5 An. 584 this court said: “We are of the opinion that the judg- 
ment, execution, and sheriff’s return showing the adjudication are suffi- 
cient to prove the sale, without the deed. The adjudication and pay- 
ment of the price are now, by express provisions of the Code of Practice, 
sufficient to transfer the property. The sheriff's deed is an additional 
muniment of title to the purchaser, but the defendant’s rights were 
entirely divested by the judgment, the execution, and adjudication. 

When we consider that, at the date. of the sheriff’s sale, the acknow]l- 
edged mortgage and the taxes affecting said property amounted, includ- 
ing interest, to about eight thousand dollars; when we consider that 
said property is worth but thirty-four hundred dollars, the price which 
Mrs. Mortimer paid for it; that since the sale plaintiff, though enjoying 
possession of the property, has allowed it to be offered for sale for taxes, 
and that defendant’s agent has again been compelled to pay that tax; 
that even if we were to annul the sheriff's sale no possible advantage 
could thereby accrue to plaintiff or his creditors; and that, under all 
circumstances, the property itself or its price would inevitably return to 
Mrs. Mortimer and the holder of the other note of the eighth of March, 
1869, we can but conclude that it would be as gross as frivolous an in- 
justice to prolong a litigation as fruitless to the debtor as expensive to 
the creditor. 

There is no reason to disturb the judgment of the lower court. 

It is therefore ordered, adjudged, and decreed that said judgment be 
and it is hereby affirmed at the costs of plaintiff. 


No. 6548. 
Mary D. Cooper ect AL. vs. SamvEL C. CAPPEL ET AL. 


Co-trespassers are liable in solido. 

The husband may and should sue in his own name, to enforce any right of his wife, 
except when the wife exclusively administers her oWn property, or when the 
ownership of some dotal or paraphernal effect, or real right of hers is involved, 
A joinder of the wife will be treated as mere surplusage. 
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In a suit for damages on account of atrespass the trouble and expense the plaintiff 
has been illegally put to are to be considered in estimating the damages. At- 
torney’s fees are a part of such expense,and may be proved, even when they have 
not been specifically alleged. 

The attempt of a lessee, or his vendee, to forcibly remove from the leased premises, 
property subject to the lessor’s privilege, is a trespass, sounding in damages. 

An irregularity in the method of returning a verdict by a jury, which does not in- 
jure any of the parties, will not vitiate the verdict. 

4 PPEAL from the Ninth Judicial District Court, parish of Rapides. 

ii Orsborn, J. Trial by jury. 

R. J. Bowman, for plaintiffs. 

Robert P. Hunter, for defendants. 

The opinion of the court was delivered by 

Marr, J. This is an action by husband and wife to recover damages 
for alleged wrongs to person and to property. 

The petition charges substantially, that on the sixteenth of February, 
1876, the defendants came to the gin on the premises of petitioners and 
forcibly and violently took and carried av ray seven bales of cotton, be- 
longing to the wife and in her possession at the time. That this cotton 
was raised on the plantation of the wife by one of the defendants, 
Joseph D. Bass, who was indebted to her in the sum of six hundred and 
twenty dollars for rent, and left with her this cotton, on which she had 
the lessor’s lien and privilege. 

That defendants came to the gin with two wagons, and one of the num- 
ber threatened to kill Silas H. Cooper, the husband, who resisted the 
taking of the cotton by them; that one of them shot at and assaulted 
him, and two others of them held him while the others took possession 
by force and violence, placed the cotton on the wagons, and carried away 
and converted it to their own use. : 

That the cotton was worth fifty dollars a bale; and that petiticners, 
by the violent invasion of the premises, and the disturbance of their 
peace and security, as weil as by the assaulting of the husband and the 
lawless deprivation of their.property, have been damaged in the sum of 
six thousand dollars, for which they pray judgment against defendants 
in solido. “4 

Defendants excepted on the grounds—that the petition disclcses no 
cause of action; that it is too vague and indefinite; that there is a mis- 
joinder of parties; and that defendants can be brought into court only 
by separate suits against each individually. 

These exceptions are simply frivolous. The petitioner charges with 
sufficient distinctness and clearness such wrongs, both to person and 
property, as form the basis of civil actions for reparation in damages,, 
and of public prosecutions for. the insult and injury. to the peace and 
dignity of the State under all civilized governments. 

The word “ jointly ” was used improperly in the English text of article. 
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2304 of the Civil Code by mistranslation of the corresponding word, 
“ solidairement,” in the French text. This article was amended by the 
act of 1844, page fourteen, so as to make the English text agree with 
the French text, and since the passage of that act there has been no 
room for question that co-trespassers are liable in solido. Article 2324 
of the Revised Code, which takes the place of article 2304 of former 
editions, uses the words “ i solidv” instead of “ jointly,” in accordance 
with the act of 1844. 

These exceptions were properly overruled, and defendants immediately 
filed others, which should have been disposed of in the same way: 

First—That there is a misjoinder of plaintiffs; that the wife sues for 
the value of seven bales of cotton, and vindictive damages, while the 
husband sues exclusively for vindictive damages for the attack upon his 
person and the injury to his feelings. 

Second—That an action foy vindictive damages must be based upon or 
grow out of actual damages. 

Third—That the district court was without jurisdiction, because the 
action is based upon the wrongful taking of seven bales of cotton, al- 
leged to be of value less than five hundred dollars. 

First—It may be true that the plantation leased to Bass belonged to 
the wife as alleged, but it is not alleged that the wife was separate in prop- 
erty, nor that she administered her paraphernal property separately 
and alone. We can not assume that to be true which is not necessarily 
so, and which is neither alleged nor proven. Most wives re y upon their 
husbands to manage their affairs, and this is so consonant with the trust 
and confidence which should ever exist between husband and wife that 
we would presume it to be true in every case in the absence of allega- 
tion and proof tothe contrary. C. C., article 2385 (2°62). 

The fruits of paraphernal property administered by the husband or 
by husband and wife indifferently belong to the conjugal partnership if 
there be a community of gains. C. C., article 2386 (2363). And rents are 
civil fruits. C. C., article 545 (527). 

Community is a consequence of marriage where there is no stipulation 
to the contrary. C.C., article 2399 (2°69). And this community consists 
of the profits of all the effects of which the husband has the adminis- 
tration and enjoyment, either of 1ight or in fact. C. C., article 2102 (2371). 

Husbands may proceed in their own names to enforce the possessory 
and personal rights of their wives. It is only where the wife adminis- 
ters her paraphernal property separately and alone, or where the owner- 
ship of the dotal or paraphernal property or some real right belonging 
to her is involved that suit must be brought in her name, with assist- 
ance of her husband or the authorization of the judge. C. P., article 107. 

Actions for personal wrongs to the wife or for injury to her paraphernal 
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property not administered separately and alone by her should be 
brought in the name of the husband alone, because the damages recov- 
ered would fall into the community, of which he is head and master and 
sole administrator. C. C. 2404 (2373). But as this court said, in Barton 
vs. Cavanaugh, which was a suit by husband and wife for the malicious 
arrest of the wife, “the joinder of the wife does not destroy the action, 
and it may be regarded as surplusage.” 12 An. 333. 

If it had been alleged in this case that plaintiffs were not in commu- 
nity, or that the wife administered her paraphernal property separately 
and alone, and that trespassers entered upon her premises and assaulted 
and beat or otherwise maltreated the husband while he was endeavor- 
ing to protect her rights and her property, we see no good reason why 
they might not unite in a single action against the wrong-doers and re- 
cover the aggregate of the damages proven by them respectively. The 
lawless invasion of the rights and property of the wife would be aggra- 
vated by the violence done to the husband while endeavoring to protect 
and defend them, as his duty required; and the assaulting and mal- 
treatment of the husband would be aggravated by the injury done 
simultaneously to the rights and property of the wife. 

We have no doubt the allegations of the petition would authorize an 
action by the husband in his name alone; but the joinder of the wife, 
where she is not a necessary party, may be treated as surplusage, and 
it can not in any respect prejudice the right of recovery. 

Second—If by actual damages pecuniary loss is meant, and the inten- 
tion is to assert that an action can not be maintained for violence done 
to a man while endeavoring to protect property lawfully and peaceably 
in his possession, because it does not belong to him, and he does not 
allege loss to himself of money or of property, the proposition is not 
true in law, and the tendency and consequences of such a doctrine 
would be most mischievous. 

Third—It is certainly a new idea, and one which we can not sanction, 
that, in‘an action for assaulting and shooting at a man, and for taking 
forcibly and violently and carrying away property which was lawfully in 
his possession, whether in his own right or in right of another, the meas- 
ure of damages is the value of the property. 

These exceptions were referred to the merits. They have no founda- 
tion in law, and they should have been overruled absolutely. 

Three of the defendants, Matthews, Amos, and Pierre, pleaded a gen- 
eral denial, the two others, Cappel and Bass, answered separately. 
Cappel, after the general issue, avers that he bought the cotton from 
Bass in good faith for a valuable consideration. That Bass represented 
to him that he had paid the rent. That Bass had leased the premises 
and the gin-house from Mrs. Cooper, and was holding over, in his posses- 
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sion as lessee, until he could gin and remove the crop made by him; and 
that he entered the premises after the purchase of the cotton, bona fide, 
and in company with Bass, for the sole purpose of accepting the delivery 
of the cotton from Bass, at his request, and in pursuance of the sale. 
He denies that the cotton was ever delivered to or in the actual posses- 
sion of Mrs. Cooper or of her husband and agent, Silas H. Cooper. He 
denies that she ever had jus in re, and alleges that her claim on the cot- 
ton was only jus ad rem, which was imperfect, and gave her a right of 
action only. 

He denies that he ever disturbed the peace or security of Mrs. Cooper; 
he denies that the loss of seven bales of cotton can be made the basis of 
an action for damages for six thousand dollars, so as to give the court 
jurisdiction, and he expressly reserves his peremptory exception to. the 
jurisdiction. 

Bass pleads the general issue; and he specially avers that he leased 
the premises for the year 1875 from plaintiffs, and was, at the time set 
forth, holding over in his possession of the land and the gin-house; that 
he never delivered the seven bales of cotton to either of the plaintiffs in 
payment of rent or other claim; that he sold the seven bales to Cappel 
for a price agreed upon, and that he went with Cappel and wagoners for 
the purpose of delivering the same to Cappel upon the premises, of 
which he was still in possession; and that he did then and there deliver 
the same to Cappel. 

The case was submitt2d to a jury on these pleadings; and a verdict 
rendered against defendants, in solido, for one thousand dollars in dam- 
ages. From the judgment rendered on this verdict both parties ap- 
pealed; and the plaintiffs have answered the appeal taken by defendants, 
and pray that the judgment be so amended as to allow them six thou- 
sand dollars. 

Five bills of exception were taken by defendants, which we shall dis- 
pose of before entering upon the merits: 

First—Defendants objected to the admission of testimony to prove 
injury to the feelings of plaintiffs, and attorney’s fees as part of the 
damages, on the ground that the only specific sum claimed as damages 
was the value of the seven bales of cotton; that defendants having ex- 
cepted to the jurisdiction plaintiffs could not prove any amount of dam- 
ages to give the court jurisdiction. They also objected that plaintiffs 
had not claimed attorney’s fees, and they could not be permitted to prove 
more than they claimed. 

The court admitted the testimony on the ground that the cause of 
action is an offense against the person and property of plaintiffs; and 
the fees of attorneys, the value of the property, and the injury to the 
feelings of the plaintiffs might all be the subject of inquiry in the assess- 
ment of damages. 
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In a case like this there is no basis upon which the damages can be 
fixed with absolute certainty; and the jury may well consider the trouble 
and expense to which the plaintiffs have been subjected by the wrongful 
act of defendants; and it is proper for them to take into the account, as 
part of the expense, the reasonable fees of attorneys. See Dyke vs. 
Walker, 5 An. 521,522. The suit is for.damages, and not for attorney’s 
fees; and it was not necessary to claim the attorney’s fees specifically in 
order to let in the proof as an element of damages. 

The objection on the ground of want of jurisdiction is altogether un- 
founded. Where the jurisdiction depends on the amount in controversy 
the sum demanded determines the question; and the amount sued for 
in this case is six thousand dollars. 

Second—Under an agreement, counsel for plaintiffs introduced the 
testimony of two witnesses, who were not present, taken in writing on 
the preliminary trial of the case of the State vs. Cappel and others, to 
which defendants objected on the ground that it was res inter alios; and 
that the agreement only related to such witnesses as were present and 
subject to cross-examination. 

The court correctly ruled that the admission of the testimony was in 
accordance with the agreement between the parties, as entered on the 
minutes. 

Third—Counsel for defendants read to the jury and commented on the 
case of Black vs. Carrollton Railroad Company, 10 An. 33, and asked 
the court to charge the jury in the language used by Chief Justice Slidell . 
in that case, p. 44. The bill of exceptions states that the court refused 
to give the charge. The judge says he did not so refuse. That he told 
the jury all the law read by defendant’s counsel was good law, but that 
the case was different from that at bar, and the decision read was not 
applicable. He told the jury, however, that they were the judges of the 
law and the facts. 

It is most remarkable that the judge did not tell the jury that the 
language which the counsel for defendants desired him to tell them was 
the law, and applicable to the case, was that used by one member of the 
court in his dissenting opinion; that it was not the language of the 
court; that the majority of the court decided that it was rot law in that 
case, and that it had no application whatever to the case they were 
trying. 

Fourth—Tne court charged the jury that the lessor may take the 
effects upon the leased premises, and keep them until he is paid; that 
his lien is as valuable to him as if he were the owner of the property 
itself; and not even a sheriff or marshal can take away the property 
before paying the lessor his rent. 

This charge is almost in the very words of the Civil Code, article 3185, 
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and of this court in Robb vs. Wagner, 5 An. 112, and Arick vs. Walsh, 
23 An. 605, 605. As there was no seizure by sheriff or marshal, the judge 
had no special occasion to refer t> them, but what he says might well be 
stated to the jury, arguendo, to show the wrong done by the defendants 
in depriving the plaintiffs of property by force which even the sheriff or 
the marshal could not take away under legal process without paying 
the rent. 

Fifth—The case was submitted to the jury Saturday evening about 
five o’clock, and the court adjourned until Monday morning. On Sun- 
day morning at ten they notified the judge, through the sheriff, that they 
had agreed upon a verdict, and they came into the court-room, accom- 
panied by the sheriff, and handed their verdict to the judge, which was 
read aloud to them, and which they, each and every one, stated was 
their verdict. The judge told them they might be discharged from the 
confinement of the jury-room, but that they must return Monday morn- 
ing and render their verdict, which they did in open court, and which 
they again declared was their verdict. 

All these proceedings were in the presence of the counsel for defend- 
ants, and the verdict which was handed to the judge and which was 
read on Sunday is the same which was rendered on Monday in open 
court. 

When the court adjourned Saturday evening the judge might have 
told the jury, in case they agreed, to return a sealed verdict. It seems 
ne did not do this. Where the jury return a sealed verdict it is handed 


to the clerk, but it is not easy to perceive any good reason why, in a 


civil case, if the judge should be willing to repair to the court-room, the 
jury might not, in presence.of the parties or their counsel, hand to the 
judge their verdict in writing, on Sunday, and be discharged from the 
confinemen* of the jury-room. The publicity given to the verdict, the 
signature by the foreman, the reading it aloud, and having the declara- 
tion of each and every juror that that was the verdict, afforded ample 
security against any subsequent alteration, and this seems to us equally 
as safe as the delivery of a scaled verdict to the clerk. If the proceed- 
ing in the case was irregular, it certainly was nothing worse, and it in no 
- manner prejudices either party to the cause, nor can it vitiate the ver- 
dict. 

Joseph D. Bass leased the plantation of Mrs. Cooper for one year, end- 
ing January, 1876, for 3700. He remained on the place for the purpose 
of gathering the crop, good part of which he shipped to market. On the 
twenty-fifth of January he and Cooper made a settlement, and Bass 
made out, in his own writing, and signed a statement showing balance 
due by him for the rent, $620 40, “for which my entire crop is bound 
until satisfied.” ‘ 
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Bass left the place on that day, twenty-fifth of January, 1876, and 
Cooper permitted him to take away his personal effects, including two 
mules and a horse, leaving, to pay the rent, the cotton that was in the 
field, which Cooper had picked by hands hired and paid by him. 

On the sixteenth February, when tliis cotton was passing through the 
gin and being put into bales, Bass returned and superintended the work. 
About five o’clock in the evening he left and went to the store of Cappel, 
about one mile from the gin, and there, in the presence of persons who 
seemed to have been called to witness the transaction, he sold to Cappel 
the seven bales, the entire remainder of his crop, at eight cents a pound, 
city weights, which means simply that Cappel was to ship the cotton to 
New Orleans and to allow Bass for so many pounds as the cotton might 
be found to weigh at New Orleans. 

There was no money paid, and none was to be paid. Bass owed Cap- 
pel, and was to be credited with the amount in account. 

Immediately on the closing of this transaction, Cappel, his clerk, Mat- 
thews, Ralph Amos, and Zeddo Pierre got on the two wagons which 
belonged to Curry, the uncle of Cappel, and which had arrived from 
Evergreen at an early hour in the day, and set out for the gin on the 
Cooper place, accompanied by Gillmore Curry and Bass on horseback, 
to receive delivery of the cotton, and to remove it from the premises. 
On the way, between Cappel’s store and the gin, they passed the shop of 
Odom, about sunset. Matthews and Cappel called to Odom to get his pis- 
tol and go with them, which Odom, did and his brother accompanied them. 

After the Odoms got on the wagon, Cappel told one of them, who tes- 
tified on the trial, that they were going to have some fun. They were 
going to Cooper’s to get some cotton. That Joe Bass was to do the 
fighting, as he had his pistol and his brass knuckles on; that Cooper had 
some eight or nine armed negroes at the gin and “says we shan’t have 
that cotton.” He then drew his pistol, and said with an oath, “If I get 
among them I’ll make them scatter,” and he handed his pistol to Odom 
to look at, which he did, pronounced it all right, and returned it to 
Cappel. 

About this time, and as they were approaching the gin-house, Odom 
jumped off the wagon and Gillmore fell behind. Cappel and Bass headed 
the party and led the wagons into the gin-lot or inclosure in which the 
gin-house stood, and turned them round near the gin-house. 

Cooper inquired of Cappel what his business was. Cappel said he had 
come for two bales of cotton belonging to one Griffin, also a tenant of 
Mrs. Cooper, and he offered to pay the rent due by Griffin. Cooper 
asked Cappel why he had brought two five-mule teams to. take away 
two bales of cotton, and Cappel then informed him that he intended to 
have all the cotton there. Cooper said he could not do that, that the 
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cotton belonged to his wife; if he took it he must take it by force, and 
that he would be robbing an innocent woman. Cappel, addressing Bass, 
said: “Joe, Mr. Cooper says this is his cotton.” Bass answered, “It is 
no such thing, for I made the cotton, and I turn it over to you.” Cappel 
then said, “If that’s the way it is, put it in the wagon, boys.” 

About this time Cooper and Cappel were near together, and there is 
some proof that Cooper took Cappel by the shoulders and shook him. 
Cooper drew, or had in his hand, a small derringer. Cappel drew his 
revolver, aimed it directly at Cooper, and threatened to kill Cooper if he 
did not put up his derringer. Curry, who up to this time had remained 
on his horse, jumped off and struck down Cappel’s arm, so that his pis- 
tol was lowered and the ball missed Cooper. Cappel struck at Cooper 
with his pistol, and either the blow knocked him down, or he stumbled 
and fell. Curry, the uncle, and Matthews, the clerk of Cappel, immedi- 
ately laid hands on Cooper, and took him off and held and detained him 
in spite of his resistance and struggles, while the cotton was put upon 
the wagons, and until Cappel left, followed by the loaded wagons. 

Curry and Matthews say they held Cooper to prevent his shooting 
Cappel or Cappel shooting him, but no one held Cappel. Cooper insisted 
on their releasing him, and Curry said he would if Cooper would give up 
his pistol. Cooper said he wanted to go where Cappel was. Curry said 
he might if he would surrender his pistol. About this time Odom came 
up and interposed, and told Curry he ought to let Cooper have his pis- 
tol, to which Curry answered, “If you have any business to attend to 
you had better do it.” 

Cappel corroborates Odom fully with respect to the preparation he 
had made for a fight. He says: 

“When we were on the wagons I heard that there were some seven or 
eight negroes at the gin-house, and I showed my pistol to Mr. Odom, 
and said if I got after them with it I would make them scatter if they 
interfered with me.” 

He says, on cross-examination: “The cause of the row was because 
Mr. Cooper would not let me take the cotton, and pulled a pistol on me. 
The cause of the row was because Mr. Cooper resisted me in my attempt 
to take the cotton, which he said belonged to his wife, and because he 
pulled a pistol on me.” 

It is sufficiently proven that Cappel knew from Cooper’s statements to 
him, on the Saturday before the sixteenth of February, that Bass had 
not paid the rent, for Cooper told Cappel he would give one hundred 
dollars to any one who would take the cotton and pay the rent due by 
Bass. 

The pretense that Bass was holding over and was in possession under 
the lease, and that he could give authority to enter the inclosure and 
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take away the cotton, is idle. Bass should have gathered the cotton and 
have ginned it, so as to have made it available to Cooper for the rent, 
and his presence at the gin-house on the sixteenth, for the purpose of 
baling the cotton, was not unlawful, because it was with Cooper’s ¢on- 
sent. But in no sense was he a lessee holding over on the sixteenth of 
February, after having left the premises, moved off, on the twenty-fifth 
of January. The entire party, all the defendants, were simply trespass- . 
ers and violators of the rights of possession and of property when they 
left the road with their wagons and drove into the gin-house inclosure. 

Cappel paid no money for this cotton. He and Bass and Matthews 
testify that Bass owed him more than the value of the cotton, as they 
say, for advances and supplies to make the crop, and Bass wanted Cap- 
pel to have the cotton, because Cappel promised to advance to enable 
him to make another crop. Cappel had not recorded any privilege for 
the debt due by Bass ; and the property, the cotton, was on the leased 
premises, in possession of the lessor. There is no room to question the 
right of the lessor to keep and retain this property until the rent was 
paid; and this right was superior to any right which Cappel had or 
could have acquired. 

Cappel knew that Cooper would not give up the cotton willingly. He 
knew that before he left the store. It was not necessary to go with eight 
others, armed, to receive delivery of seven bales of cotton from the 
owner. But Cappel told Odom that Cooper “says we shan’t have this 
cotton ;” and there was apparent necessity for him to go in force when 
he knew that Cooper either had or professed to have superior rights and 
claims to it, and had also the courage and manhood to assert his rights, 
and to attempt to maintain them. 

What Cooper did after Cappel had, with his co-trespassers, entered the 
premises and Cappel had ordered the boys to put the cotton on the 
wagons, notwithstanding the remonstrances of Cooper, and his repeated 
declarations that Cappel would have to take it by foree, and that he 
would be robbing an innocent woman, it is not material to inquire. Far 
be it from us to encourage or sanction by any word of ours violence or a 
resort ‘to force to vindicate rights which may be enforced through the 
machinery of the law, but we deem it not improper to say under all the 
circumstances of this case, if Cooper had killed Cappel he would have 
incurred no criminal responsibility ; while if Curry had not at the critical 
moment struck down Cappel’s arm he would in all probability have been 
guilty of one of the highest crimes known to the law—murder—while 
engaged in a lawless violation of the right.of property. 

There was, beyond doubt or question, a lawless combination, a con- 
spiracy, a pre-arrangement by the defendants, to go to the gin-house at a 
late hour—it was after sunset when they left the store, getting dusk when 
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they reached the gin-house—to take and carry away the cotton by force, 
by the use of deadly weapons, firearms, provided in advance, if Cooper 
could not be overawed and the anticipated resistance repressed by num- 
bers and by bluster. . 

Such lawlessness must be repressed, must be put down by the strong 
hand of the law, and wrong-doers must be taught that “the way of the 
transgressor is hard.” It is only when the laws are enforced and obeyed, 
when righ@s are observed and respected, and when the citizen can feel 
that he is secure in his person and property so long as he does no wrong 
to others, that there can be peace, good order, and prosperity in the 
land, 

We have searched the record in vain for one single mitigating circum- 
stance. An old grey-headed man, as Odom describes him in his testi- 
mony, a “functionary of the Methodist Church,” as Cappel calls him in 
his answer, an itinerant preacher of the gospel, while peaceably engaged 
at work on the premises of his wife, is assaulted, shot at, held forcibly 
by two men while others of the same party take and carry away prop- 
erty which he claims in behalf of his wife, and which two of the chief 
trespassers knew was subject to her right of pledge as lessor. Com- 
ment would but weaken the force of the simple statement of the facts. 

We consider the case one which eminently requires exemplary dam- 
ages, and it affords a fit occasion to give warning to the lawless and the 
violent that they are not to expect leniency at the hands of the judicial 
tribunals. If the jury had given the full amount of damages sued for, 
we should not have disturbed the verdict; but the amount awarded is 
wholly inadequate. We gather from the record that the grand jury of 
Rapides parish have dealt with this matter, and that fact may have in- 
fluenced the jury in their assessment. It shall have all the effect with 
us to which we think it entitled. 

It is therefore ordered, adjudged, and decreed that the judgment ap- 
pealed from be amended, and that plaintiffs recover of defendants, iv 
solido, the sum of three thousand dollars with costs in both courts. 


No. 6538. 


STATE EX REL. ARMAND MERCIER YS. THE JUDGE OF THE SUPERIOR DIs- 
TRICT COURT ET AL. 


In computing thetime within which a suspensive appeal may be taken, neither non- 
judicial-days nor the day the judgment was signed, nor the day the appeal was 
taken, are to be counted. 

A law is not obligatory, until promulgated. Thus a court created by statute eon- 
tinues to exist, until the act repealing that statute has been promulgated. 

The mere publication of a legislative act in the official journal, is not necessarily a 
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promulgation of the act. Promuigation of an act must be made by the officers, 
and in the special mode, prescribed by law. 

S. P. Blane and A. B. Phillips, for relator. 

George H. Braughn, for Fischel. 

The opinion of the court was delivered by 

MannineG, C. J. The relator applied for writs of mandamus and pro- 
hibition, the former to be directed to the judge of the Superior District 
Court, commanding him to grant a suspensive appeal frgm a judg- 
ment rendered by him against relator in favor of Lewis Fischel, and the 
latter to be directed to the plaintiff, Fischel, prohibiting him from pro- 
ceeding to enforce his judgment until that appeal can be heard. The 
writs were provisionally issued, and, oral argument having been allowed 
and heard, the application of the relator now comes up for adjudication. 

No answer is filed by the judge, and the other defendant makes sev- 
eral objections to the confirmation of our previous order, of which as 
many shall be noticed as are necessary for the decision of the question 
before us. 

One of them is that the petition or motion for an appeal comes too 
late. The judgment was rendered on the fourth of January of the pres- 
ent year. The appeal was prayed on the seventeenth of the same m«nth. 
There were two Sundays in that interval. In computing the time in 
which a suspensive appeal may be taken, neither the day on which the 
judgment was signed nor that on which the appeal was taken are in- 
cluded. The appeal was therefore in time. Garland vs. Holmes, 12 
Rob. 421; C. P., article 318. 

Another, and the chief cause, shown by the defendant why the writs 
should not be made peremptory, is the alleged ab lition of the Superior 
District Court. 

The journals of the two houses of the General Assembly for the ses- 
sion of 1867 have been offered in evidence. From them it appears that 
a bill was passed abolishing that court, but did not become a law. It is 
said in argument that it was never signed by the Governor, or by any 
one assuming to exercise the functions of Governor. Certainly it was 
never promulgated, and a law must be promulgated before it becomes 
obligatory. Civil Code, article 4; Cheyron vs. Attorney General, 12 La. 
315. The Superior District Court must still have « recognized legal 
existence, unless the law creating it is shown to have been abrogated in 
some other way. 

This is said to have been accomplished by an act, having the sem- 
blance of legislative forms, and purporting to have been passed by an 
assemblage of persons sitting in the St. Louis Hotel of this city. A 
printed slip, purporting to be a copy of this act, is in evidence, from 
which it appears to have been passed on the fourth day of January, 
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1877. This assemblage assumed, in passing that act,-to be the General 
Assembly of Louisiana. 

It is a part of the public history of the time that there are two per- 
sons, each claiming to be the Governor of this State at this time, and 
there are two bodies, each claiming to be the legal Legislature of the 
State. <A legal dual government of a State is impossible. There can not 
be two Governors of the same State at the same time, each having the 
legal right to exercise authority, nor two Legislatures, each with legal 
right to enact laws. This court recognizes Francis T. Nicholls as the 
sole and lawful Governor of this State, and the two bodies whose sessions 
are held now at Odd Fellows’ Hall in this city as the only legal Legisla- 
ture of this State. The acceptance of a judicial office is a recognition of 
the authority of the government from which it is derived. Our own 
commissions aie derived from the government of which Governor 
Nicholls is the executive. If we decide at all as a court, we necessarily 
affirm the existence and authority of the government under which we 
are exercising judicial power. This is stated as a necessary consequence 
flowing directly from the origin of a court’s authority in the opinion in 
Luther vs. Borden, 7 How. 40, wherein it was definitively settled that the 
power of deciding between the claims of two rival governments in a 
State vests in the political department of the national government. It 
is, however, apparent that questions involving necessarily a decision of 
the legality of a State government may and do come before a State 
court, and in which the judgment of the court is as authoritative as if ren- 
dered upon the question directly. For instance, a State court does inci- 
dentally decide who is the lawful Governor of a State by commanding a 
subordinate officer of the State to release from prison a convict who had 
received a pardon from that Governor. In like manner we decide the 
illegality of a Legislature when we declare the invalidity of an act en- 
acted by persons styling themselves the General Assembly of this State, 
in and by which the Superior District Court for the parish of Orleans 
was abolished and a new tribunal was erected, styled the Superior Civil 
Court. E 

The act is void. The pretended legislation is without authority. The 


persons composing the two bodies which thus assumed to legislate are 


not the General Assembly of this State, and are not therefore clothed 
with legal power to enact laws for the government of the people or for 
the guidance and obedience of the courts. The act creating the Supe- 
rior District Court is hence in full force, not having been repealed. 

‘We shall therefore perpetuate the prohibition forbidding the defend- 
ants from proceeding to enforce the judgment of the Superior District 
Court against the relator until his appeal canbe heard, and we make 
peremptory the mandamus to the judge of that court commanding him 
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to grant a suspensive apppeal to the relator,-the process upon the judge 
to be served so soon as one shall be inducted into that office by the 
proper authority. 

Let judgment be entered accordingly. 


Since this opinion was prepared, publication of an act, purporting to 
repeal the act creating the Superior District Court, was made in the offf- 
cial journal on last Thursday, of which we take judicial cognizance. Ap- 
pended to it is a certificate of the Chief Clerk of the House of Repre- 
sentatives, without date, that it “is a true copy of House bill No. 287, 
which passed both Houses of the General Assembly, in the session of 
1876,” which bill was signed by the presiding officers of the two houses 
and was sent to the Governor on the eleventh of March, 1876, and that 
“this act was never promulgated nor returned to the house in which it 
originated,” with either approval or objections. It is apparent that this 
publication was supposed to operate a promulgation of that bill. 

The promulgation of laws is an executive function. Elle consiste, en 
réalit¢, dans l’opposition faite par le chef de letat, de la formule qui 
ordonne l’exet-ution de la loi. 1 Mareadé, No. 28. It is the extrinsic act 
which gives a law executory force. The mode of promulgation may be 
prescribed by the Legislature, and with us, since the act of 1827, laws 
are considered promulgated the day after their publication in the State 
gazette, (Revised Statutes of 1870, section 2168,) but that publication 
must be made by authority. The clerk of neither house of the General 
Assembly has authority to promulgate a law, nor is tnere any duty im- 
posed on him nor function assigned him, which assists or accelerates the 
promulgation of a law. 

An enrolled bill, with the signatures of the presiding officers of the two 
houses, is always presented to the Governor for executive action. We 
have evidence before us in this cause, that the enrolled bill which was 
numbered two hundred and eighty-seven in the House bils of 1876, was 
presented to the officer then exercising executive functions, and that it 

yas returned by him to a body without authority to receive it. No other 
bill or copy is required to have the original signatures of the presiding 
officers of the two houses except that enrolled bill. The attest, “a true 
copy,” affixed by the Assistant Secretary of State to the clerk’s certifi- 
cate, as it appears in the official journal, must, therefore, refer to that 
certificate alone. 

When the Governor has signed a bill, and thereby made it a law, the 
original is deposited in the office of the Secretary of State, whose duty 
is to deliver a copy thereof to the State Printer, but if the Governor has 
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not signed it within the time allowed, or vetoed it in the manner consti- 
tutionally prescribed to him, and it has become a law by reason of his 
failure to do either, then it is also his duty to deposit the original in the 
office of the Secretary of State, and it is that officer who, when he sends 
the copy to the Public Printer, accounts for the absence of the Gover- 
nor’s signature by a statement of the manner in which it has become a 
law. If it should happen that a Governor arbitrarily withholds the 
original, neither signing nor returning it with objections to the proper 
house, we doubt not it would be competent for the Legislature to avoid 
the effects of such arbitrary executive non-action, by ordering another 
enrollment of the identical bill, and have attached thereto the signatures 
of the two presiding officers, or where that is not practicable, to order by 
resolution a copy of the bill as it was signed to be deposited with the 
Secretary of State. But the consequences of holding that any unauthor- 
ized person may deposit what purports to be a copy of an act in the 
office of the Secretary of State, and that the printing of such act consti- 
tutes the promulgation of a law, are too manifest to require comment. 
The publication of the act numbered as sixty-one in the official jour- 
nal of the fifteenth instant, is not a promulgation of a law under the 
cireumstances attending that publication. , 


On REHEARING. 


A rehearing of this cause is ordered by the court of its own motion. 

The opinion of the court was delivered by 

MannineG, C.J. In the opinion read on yesterday, we held that laws 
could be promulgated only in the manner prescribed by the Legislature, 
and by the officers to whom such functions belonged, either from the 
nature of their offices or because it had been specially confided to them. 
The publication of the act No. 287 of the session of 1876, in the official 
journal, was hence declared to be not a promulgation. That act repeals 
the act creating the Superior District Court. 

It appears that the General Assembly at its present session have pro- 
vided anew for the promulgation of laws by the enactment of law No. 
20, the first section of which is as follows: 

“That whenever the enrolled copy of any bill shall have been delivered 
by the Clerk of the House or Seeretary of the Senate to the Governor, 
and said enrolled copy shall not have been returned by him to the House 
in which it originated, with his objections, within the time provided by 
law; or whenever the Governor, after delivery to him, has failed to ap- 
prove the same within the legal delay, and has omitted or neglected to 
return said enrolled copy to the Secretary of State for promulgation, 
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under the constitution, without his signature, that the Clerk of the House 
or Secretary of the Senate, in which the bill originated, be and is hereby 
directed to make a duplicate enrolled copy of said law, affixing thereto 
his certificate that it originated in the House of ‘which he is Clerk or 
Secretary, and an additional certificate to the fact of the delivery and 
date thereof by him of said bill to the Governor, and of the failure of 
the Governor to return the same, as required by law; and upon the 
delivery to the Secretary of State of said enro.led copy, with said certi- 
ficate, by the Secretary of the Senate or Clerk of the House, as the case 
may be, he is hereby directed to promulgate the same.” 

The mode of promulgation prescribed by this act was followed in the 
promulgation of the law which repealed the act creating the Superior 
District Court, and that court is therefore abolished. Without such 
special legislative provision, we held a promulgation in that form insuffi- 
cient, and we were ignorant that such provision had been made. 

The act thus legally promulgated provides that certain records of the 
Superior District Court shall be transferred to the Third ‘District Court 
of Orleans, and the counsel for the relator informed us in argument that 
an appeal had been lodged in that court in the case before us. We shall 
therefore modify our decree, entered yesterday, and — 

It is now ordered, adjudged, and decreed that so much of our judg- 
ment as confirms and perpetuates the prohibition to the defendant, 
Fischel, from proceeding further in the enforcement of his judgment 
against the relator until the latter’s appeal can be heard, remain undis- 
turbed, and that the mandamus to the judge of the Superior District 
Court, which was made peremptory, be set aside and rescinded, and the 
defendant, Fischel, pay the costs hereof. 


No. 6558. 


CHARLES MapveEL, Exrcvuror, ev at. vs. P. H. Mousseavx rer an. Union 
INsuRANCE COMPANY, GARNISHEES. 


It is only property in the possession of the garnishee, or a debt absolutely due by 
him, though not exigible, at the moment the interrogatories are served on him, 
that can be seized under a garnishment process. A prospective, contingent debt 
can not be reached by such process. 


PPEAL from the Fifth District Court, parish of Orleans. Cullom, 
A 

George L. Bright, for plaintiffs and appellants. 

M. M. Cohen and Kennedy & Chiapella, for defendants. 

The opinion of the court was delivered by 

Mannina, C. J. The Union Insurance Company of New Orleans, was gar- 
nisheed by plaintiffs and answered the interrogatories. The plaintiffs con- 
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sidered the answers evasive, and on the second of November, 1875, took a 
rule on the company to show cause why judgment should not be rendered 
against it upon the ground that it had failed, neglected, and refused to 
auswer the interrogatories. propounded to it. Four days afterward, 
Achille Chiapella, one of the judgment debtors of plaintiffs, took a rule 
on them to show cause why the seizure of his wages as president of the 
company should not be annulled and set aside—the garnishee having 
answered that he was its president with a stipulated monthly recom- 
pense, 

The first rule was tried, an appeal taken from the judgment of the 
lower court, and final judgment rendered in this court in May, 1876. 
That judgment was, that the interrogatories were sufficiently answered. 
The second rule was discontinued by Chiapella the following month. 

On the thirtieth of May, 1876, plaintiffs’ counsel moved to set for trial 
Chiapella’s rule, and that inasmuch as by the answers of the garnishee 
it was indebted and obligated to Achille Chiapella for salary from July 
1, 1875, to May 10, 1876, at four hundred and sixty dollars per month, it 
was ordered that Chiapella and the insurance company show cause why 


judgment should not be rendered against them for $4753 33, the salary 


due for the time above mentioned, with interest. 

The insurance company to this demand pleaded res judicata. 

The company, answering the second interrogatory of plaintiffs, had 
said: “The Union Insurance Company of New Orleans does not at pres- 
ent, nor did it at the time of seizure and service of interrogatories, owe 
any money to the said A. Chiapella. This respondent admits that the 
said Chiapella is president of the Union Insurance Company of New 
Orleans and receives from the said company monthly wages amounting 
to $460 41 as recompense for his personal services rendered to the said 
company in his aforesaid capacity of president. But this respondent 
avers that under the law the said sums menthly due to the said Chia- 
pella as wages are not liable to seizure, and respondent avers that it has 
no funds or moneys in its possession belonging to or due to the said 
Chiapella.” 

The law in force at the time this answer was made provided that the 
sheriff could not seize “ wages nor reccmpense for perscnal services.” 
Acts 1874, p. 53. By an amendment of April 4, 1876, the words “ labor- 
ers’ wages” were substituted to that sentence. Acts 1876, p. 124. So 
the recompense for personal services was not exempted from seizure on 
the thirtieth of May, 1876, the date of fixing for trial the present issue. 

The counsel of the garnishee has rested his defense upon the plea or 
exception of the thing adjudged, maintaining that the issue decided by 
this court on the rule for judgment, because of insufficiency and evasive- 
ness of the answers, was in fact and in law an adjudication that the gar- 
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nishee had no money or effects belonging to the defendants, or either of 
them, and since the object of the present rulé is to reach what is alleged 
to be due defendant by garnishee, the identity of object in the two pro- 
ceedings is established. He also insists that the three other features 
requisite to support the plea of res judicata are present, viz.: identity of 
parties, of capacity, and of cause of action, and his elaborate brief has 
conveniently collated for us all the law upon that subject. 

The counsel for the plaintiffs in turn forcibly argues that the claim for 
the salary was not before the court in the pleadings in the former rule, 
and that the sole question then considered was whether the garnishee’s 
answers were sufficient and unevasive, or in other words whether the 
garnishee had or had not failed, neglected, and refused to answer. The 
exception of res adjudicata must be determined, he properly adds, upon 
the issue raised in the pleadings and not by the points made in argu- 
ment. 

The distinction is subtle. The phraseology of the opinion of this 
court delivered when deciding the former rule favors the view of plain- 
tiffs. The substantial matter then decided favors that of garnishee. We 
are relieved from the necessity of applying the law relative to the plea 
of the thing adjudged to the facts of this litigation, because the plead- 
ings and evidence develop an equally fatal and more patent objection to 
the plaintiffs’ recovery against the garnishee. 

The seizure was made by service of the interrogatories on the insur- 
ance company on the sixteenth of July, 1875. The garnishee answered 
on the twenty-seventh of the same month that it did not then, nor at the 
time of seizure, owe any money to Chiapella, and then added that he 
received from the company monthly wages as president. He had been 
paid what was due him as recompense for these services before the seiz- 
ure. The plaintiffs never made any other seizure. None could have 
been made then. The existing law forbade the seizure of this recom- 
pense at the date of answering the interrogatories, and continued to 
forbid it until April 4, 1876. After its repeal, the plaintiffs, on the thir- 
tieth of May, without a new seizure or other proceedings, move to set 
for trial the rule taken by Chiapella the previous November, to show 
cause why the seizure of his salary under the garnishment of July, 1875, 
should not be dismissed, and that is the motion we are now considering. 
Chiapella had voluntarily discontinued his rule on the third of June, im- 
mediately after service of plaintiffs’ motion was made on him, and does 
not answer this motion nor in any manner object to the hearing, but the 
insurance company interpose the plea of res judicata. 

A debt must exist, although the period of its payment may not have 
arrived, in order to make it subjecs to seizure in the hands of a gar- 
nishee. There must be an existing absolute liability to pay at a future 
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time—debitum in presenti, solvendum in futuro—and not a prospective, 
contingent, and conditional liability. 

The true test is, what could the debtor recover of the garnishee at the 
date of the service? On the sixteenth of July the company owed Chia- 
pella nothing. There was a continuing contract, liable to be determined 
at any moment by various causes, but neither that contract nor the re- 
compense it provided were liable to seizure until nine months after the 
only seizure was made, and this process must stand or fall according to 
the state of facts existing at the time of service. Todd vs. Shouse, 14 
An. 426; Bean vs. Miss. Union Bank, 5 Rob. 333; Rightor vs. Phelps, 16 
An. 105. 

In Coleman vs. Fennimore, 16 An. 253, it is held that answers acknow}- 
edging no present indebtedness to defendant, nor any future indebted- 
ness except contingent upon an uncertain event, will not bind garnishees. 
But the plaintiffs’ counsel maintain that the contract, admitted to exist 
by the garnishee’s answers, for the payment of a monthly recompense 
for persenal services, was seized by his process of the sixteenth of July, 
and that the repeal of the law exempting it in the ensuing April put 
that salary in the condition it would have been in if no such law had 
ever existed, and consequently the seizure was complete. It is not con- 
tested that the salary had been paid up to the time of service, but it is 
contended that the salary which should thereafter become due on a ter- 
minable contract, not then liable to seizure, was by the seizure of- July 
subjected to plaintiffs’ judgment. We think differently. 

In Marchand vs. Bell, 21 An. 33, the city of New Orleans was gar- 
nisheed and answered that if it was ever indebted to Bell by reason of 
any contract between them, any amount that might have been due him 
was forfeited on account of his failure to fulfill his part of it, and on the 
fifth of September, 1866, the city supplemented its answer by averring 
that a compromise had been made with Bell under which he was to re- 
ceive five thousand dollars. Prior to plaintiff's suit, Mackenzie had 
served garnishment process on the city on the eleventh of May, 1866. 
Held—that Mackenzie’s right was ascertained the moment the city ad- 
mitted its indebtedness to Bell, and his seizure had priority over Bell’s. 
Here was an indebtedness existing at the moment of Mackenzie’s 
seizure, the amount of which was not ascertained until afterward, but 
when ascertained reverted back to the moment of seizure and became 
liable to his judgment. In the case before us there was no existing debt, 
but merely one that might or would exist provided certain services were 
rendered, and there was no seizure of any portion of the indebtedness 
after the rendition of the services had changed the inchoate right of 
Chiapelia into a substantial cause of action. 

It is therefore ordered, adjudged, an | decreed that the judgment of 
the lower court is affirmed with costs. 
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The clause of a will by which the testator gives a sum of money to a minor, and 
directs that the sum shall be invested so as to yield a revenue until the legatee’s 
majority, does not involve a substitution. 

The devise of a certain sum to a minor, and “in the event of her death,” to another, 
is a valid disposition, and not a prohibited substitution. 

Where the clause of a will is susceptible of two constructions that one will be 
adopted which gives effect to, rather than that which avoids the clause. 

A naked trust, to be executed immediately, as where furniture is devised to.a 
mother, for the benefit of her minor child, is not a fidei commissum. 


_— from the Parish Court, parish of Jefferson. Hyman, J. 


George H. Braughn and A. J. Villeré, for opponent. 
W. B. Lancaster, for the succession. 
On Motion ‘to Dismiss. 

The opinion of the court was delivered by 

Howe tt, J. A motion is made to dismiss this appeal “on the ground 
that Mrs. Margaret Kellogg, sister of the deceased and one of his residu- 
ary legatees, a necessary party to the appeal, has not been cited to an- 
swer said appeal or even made a party appellee herein.” 

The judgment appealed from was rendered on an oppositicn to an 
account filed by the executors, sustaining the opposition of Mrs. Ech- 
inger, tutrix, to one item and rejecting it as to another. The latter item 
is in favor of said Mrs. Kellogg and her co-legatee, one of the executors, 
and it is contended by the appellee that Mrs. Kellogg is a necessary 
party to the. appeal, while the appellants (the executors) contend that 
Mrs. Kellogg was not a party to the proceedings in the opposition in the 
court below, an] can not be made a party appellee. They say she was 
not a party because, being a legatee, she was not specially notified of the 
filing of the account and tableau of distribution and the ordinary pub- 
lication to creditors does not make her a party. 

However this may be, it seenis clear to us that all the parties who were 
before the lower court on the trial of the opposition are before us as ap- 
pellants or appellees, and we can dispose of the appealas to them. How 
they may be severally affected by our action can only be determined 
when we come to pass on the merits. We do not think the ground 
urged is sufficient to dismiss the appeal. 

Motion refused. 


ON THE MERITs. 
The opinion of the court was delivered by 
Marr, J. We are called up >n in this case to construe two clauses in 
the will of Hugh D. Cochiane, which are as tollows: 
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“T give to the little daughter of Catherine Echinger five thousand 
dollars, say $5000, the said sum to be invested in such a way that she 
may receive the interest annually and the principal at her becoming of 
age. Inthe event of her death, the said donation to go to the daughter 
of my niece, maiden name Margaret Kellogg, now living in Evansville, 
Indiana. 

“JT give to Catherine Echinger four thousand dollars, say $4000. I 
also give to her for the benefit of her little daughter all the furniture in 
my bed-room and bath-room, and all curtains which belong to the set of 
furniture, two blankets, six linen and six ectton sheets, and everything 
appertaining to the set of furniture in the room; also one of my dinner 
services, the decorated set without the monogram.” 

The executors filed an account and tableau in which they proposed to 
distribute the effects of the succession as if both these clauses were null. 
Mrs. Catherine Echinger, as natural tutrix of her minor daughter, Mar- 
garet Lenora Echinger, opposed this, and claimed the legacies in favor of 
her child. 

The judgment of the court below recognized the first clause as valid, 
and ordered the executors to invest the five thousand dollars in the 
name and for account of the legatee, in such a manner that she shall, 
during her minority, receive yearly the revenues and the principal at her 
iajority. 

The judge considered the second clause a fidei comiuiissim, and he ad- 
judged and decreed it to be void and of no effect. 

The executors appealed, and Mrs. Echinger, appellee, in her capacity 
us natural tutrix, answered the appeal, praying for the confirmation of 
that part of the judgment which recognized the validity of the first 
clause, and that so much of the judgment as declared the nullity of the 
second clause be annulled, and that there be judgment declaring the dis- 
position to be valid, and ordering the executors to execute it. 

First—It is contended on the part of the executors that the first clause 
is a double prohibited substitution, first, because the property is to be 


preserved and returned to the daughter of C. Echinger; second, because 


it is to be preserved and returned to Miss Kellogg. 

No one is charged by the testator to keep and preserve this sum, the 
five thousand dollars, until the majority of the legatee, and then to re- 
turn it to her. Whatever the title may be which by this will vests in the 
little daughter of Catherine Echinger, it vested eo instanti on the death 
of the testator. “I give to the little daughter of Catherine Echinger 
five thousand dollars.” That which follows, “the said sum to be in- 
vested in such a way that she may receive the interest annually and the 
principal at her becoming of age,” does not pestpone her title to her ma- 
jority. The testator simply points out the mode in which this fund shall 
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be administered during the minority, and that which he directs to be 
done is precisely what the tutor of the minor is required by law to do. 
He must invest the funds of the minor coming into his hands, and he 
can not encroach upon the capital, even for the maintenance and educa- 
tion of the minor, without the authorization of the judge on the advice of 
a family meeting. 

The plain meaning of this clause is that the five thousand dollars shall 
become the property of the child at once. If the disposition had stopped 
there, the tutrix would have demanded this sum of the executors, and 
she would have administered it, necessarily, during the minority, because 
of the incapacity of the child. The testator preferred to have the in- 
vestment made by his executors. This does not prolong the term of 
their administration. They are not to have the control of the money 
except to invest it in such a manner as that the legatee may receive the 
interest annually. When they make the investment it will be in the 
name and for the benefit of the child, and the thing in which they make 
the investment will be the property of the child, as the money invested 
was, and will be in the custody of her tutrix, who will receive the interest 
for the child during her minority. 

We find no semblance of a substitution in this. It has long been set- 
tled that the prohibited substitution is that disposition by which the first 
taker is charged to keep and preserve the thing during his life, and to 
transmit it to another at his death. If the money had been given to 
some one charged to keep it until the majority of the child, and then to 
give it to her, this might have been a prohibited jidei commissum ; but 
it would not have been a substitution. The gift is to the child directly, 
absolutely, and there is no limitation or restriction of the power of dis- 
posal, which belongs to her as owner, beyond that which the law itself 
imposes during and by reason of her minority. 

We interpret that part of this clause which relates to Miss Kellogg as 
a vulgar substitution; “a disposition by which a third person is called to 
take the legacy in case the legatee does not take it;” which the Civil 
Code, article 1521 (1508) declares to be valid. 

Article 1714 (1706), of the Civil Code, declares that “a disposition 
must be understood in the sense in which it can have effect rather than 
that in which it can have none;” and this is in accordance with the civil 
law. ; 

Treating “de rebus dubiis,” the Digest, lib. 34, tit. v., 1. 12, Julianus 
says: “ Quotiens in actionibus, aut exrceptionibus ambigua oratio est, 


9 


commodissinum est id accipi quo res, de qua agitur, magis valeat quam 
pereat;” and this is a necessary rule of interpretation. | 

If the disposition in question were equally susceptible of either of two 
interpretations, the one making it lawful and valid, the other making it 
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unlawful and void, the courts would be compelled to adopt that interpre- 
tation which would make it lawful and valid, rather than that which 
would make it unlawful and of no effect; “ wt res magis valeat quam pereat.” 

“Tn the event of her death.” When? We must presume that the tes- 
tator knew the law, and that he did not intend to violate it or to make 
nugatory any part of this last solemn act by which he was disposing of 
his property and effects preparatory to his death. He knew that the 
legatee would die in the course of nature, as he was about to die. He 
did not contemplate her death, which he knew would certainly occur, as 
a mere contingency which might or might not happen. When he used 
the words “in the event of her death,” he had in his mind, not simply 
that event which is certain with respect to all mankind but an event 
which was uncertain only as to the period at which it might occur. If 
he had said: “In the event of her death before the age of majority the 
said sum is to go to the daughter of my niece,” ete., the disposition 
would have been a substitution. But if he had said: “In the event of 
her death before my death, the said sum is to go,” ete., this would have 
been a vulgar substitution, a perfectly lawful and valid disposition. 

When the testator says “in the event of her death,” he evidently 
means to connect that event with a period of time well fixed in his own 
mind, as a contingency for which he desired to provide, and had the 
power to provide. He has failed to express that period; and the courts 
are compelled to supply this omission. In fixing the period which we 
must suppose was in the mind of the testator, it is as easy, as reasonable, 
as natural to say, that he means “in the event of her death before my 
death,” as to say, “in the event of her death before majority,” or at any 
time, happen when it may. 

In the first hypothesis, it was perfectly in the power of the testator to 
provide for the contingency. In the event of her death before he died, 
the legacy to. her would fail, and in that event he desired, and so pro- 
vided, that it should go to the daughter of his niece. 

In the second hypothesis, it would not have been within the power of 
the testator to provide for the contingency. If the legacy to the little 
daughter of Catherine Echinger had been coupled with the condition 
that in the event of her death before the age of majority, or at any time 
whatever, it was to go to the daughter of his niece, the whole disposition 
would have failed—would have been void; and neither of these objects 
of his regard would have taken or been benefited by the intended bene- 
faction. 

The testator was at Liverpool, and Mrs. Echinger and her little daugh- 
ter were in the parish of Jefferson, in the State of Louisiana. He did 
not know, he could not have known, that the child was actually living at 
the time he was making his will, much less that she would survive him. 
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He desired to give her five thousand dollars; but he did not wish to 
secure this sum undisposed of in the event of the death of the child 
during his life, and the consequent failure of the legacy to her. He 
therefore provided, by vulgar substitution, that this sum should in that 
event go to the daughter of his niece. 

The law requires us to give effect to this disposition if it can be done. 
In order to do this we have but to assume that the testator did not in- 
tend to make a disposition in violation of a prohibitory law, and there- 
fore of no effect; and that he simply intended to name a person to take as 
legatee in the event that the little daughter of Catherine Echinger should 
not be living at the opening of his succession by his death. 

Second—It is contended also, that the second clause is a trust; and 
that all trusts are jidei comimissa, and are prohibited. 

The prohibition of the Code is leveled at these fiduciary bequests, fidei 
commissa, by which the legatee is used merely as the means of trans- 
mitting to one incapable the property which is given to the legatee only 
for that purpose; and at the tenures by which property is tied up for a 
length of time in the hands of individuals, and placed out of commerce. 
It never was the object of the Code “to abolish naked trusts, uncoupled 
with an interest, which are to be executed immediately.” Mathusin vs. 
Livaudais, 5 N. S., 302; succession of Franklin, 7 An.; succession of Me- 
Donogh, 8 An.; Henderson vs. Rost, 5 An. 

The testator had given five thousand dollars to the daughter of Cath- 
erine Echinger. He had not chosen to allow this money to fall into the 
hands of the mother, the natural tutrix, because he desired it to yield 
un annual income for the maintenance and education of the child; and 
he had more confidence in the capacity of the executors to make this 
investment in such a manner as to secure his object, than in that of the 
mother, necessarily of less experienc? in such matters than the persons 
to whom he had intrusted the execution of his will. But the special 
legacy of the furniture, etc., was of much less importance. If he had 
given these movables to the child directly, they would necessarily have 
fallen into the hands of her mother, her tutrix, and when he gave them 
to the mother for the benefit of the child, the effect was precisely the 
same as if he had given them directly to the child. In other words, he — 
imposed upon the mother, with respect to these movables, the same obli- 
gations as would have devolved upon the executors if he had given them 
directly to the child. In the language of the court in Mathusin vs, 
Livaudais, 5 N. S., 303: : 

“ The obligations imposed on the legatee by the will of the testator in 
this case can not be distinguished from that of an executor, except in the 
name; and it is the duty of the court to look to things rather than to 
words,” 
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It is the duty of the mother to execute this trust immediately. We do 
not see how any rule of law or of policy is contravened by this disposi- 
tion; and the moment the mother comes into possession the trust will be 
executed in accordance with the intention of the testator. The mother 
will hold and possess for her child as natural tutrix, not as trustee under 
the will; and she will be responsible for the property and effects, not as 
trustee under the appointment of the testator, but as natural tutrix 
under the law. ‘ 

It is therefore ordered, adjudged, and decreed that the judgment ap- 
pealed from, in so far as it relates to the legacy of five thousand dollars, 
given to Margaret Lenora Echinger, the little daughter of Catherine 
Echinger, be affirmed. That said judgment, in so far as it declares void 
the legacy given to Catherine Echinger, for the benefit of her little 
daughter, be avoided and reversed; and that the said legacy be recog- 
nized as valid and obligatory. That the executors of the last will and 
testament of Hugh D. Cochrane be ordered to execute the same by 
delivering to Catherine Echinger, for the benefit of Margaret Lenora 
Echinger, her little daughter, the furniture and effects given by the said 
will to the said Mrs. Catherine Echinger for the benefit of her said 
child, according to the tenor and terms of the said will, and as therein 
set forth and described, and that the appellants in their capacity as 
executors pay the costs of this appeal. 


No. 6600. 
ScccEession oF HvGH McCioskry. Opposirion oF Mrs. ALicE McCLoskey. 


A donation of future property, contained in a marriage contract, is not a legacy. 
It isa donation iter vivos, and at the death of the donor becomes a debt of his 
succession, 

— from the Second District Court, parish of Orleans. Tissot, 

aA J. 

T. Gilmore & Sons, for the executors and appellees. 

James Timony, for opponent. 

The opinion of the court was deli¥ered by 

Spencer, J. The decedent, Hugh McCloskey, and “Mistress Alice B. 

Grant,” before their marriage, entered into a marriage contract before 

William J. Castell, Esq., notary public, of which the following is one of 

the stipulations : . 

“Fourth—In consideration of the marriage, and of the love and affec- 
tion which the said future husband bears to his said future wife, he does 
by these presents donate to his said intended wife the sum of $10,000 
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(ten thousand dollars), in the event that she should survive him, said 
sum to be taken from the mass of his succession.” 

They were married and she survived him. 

Is the ten thousand dollars a debt of the succession, or is it a legacy ? 

The executors say it is a legacy. The opponent says it is a debt of the 
succession. 

The executors contend that this is a donation of future property by 
marriage contract, and that it is, therefore, testd@mentary in its character, 
und to be paid as a legacy and concurrently with other legacies. The 
opponent contends that it is a donation inter vivos of present property, 
suspended by a condition, and that the condition, to wit : survivorship 
of donor, having happened, it is a debt of the estate and bears interest 
from donor’s death. 

The rules of our Code governing this case are to be found in the gen- 
eral provisions relative ‘to “donations inter vivos,” and more especially 
in chapters VIII. and IX. of Title IT., Rook III., of the Civil Code, en- 
titled, respectively, “Of donations made by marriage contract to the 
husband or wife and to the children to be born of the marriage,” and 
“Of donations between married persons, either by marriage contract or 
during the marriage.” 

We agree with the counsel for the executors that the disposition in 


question is a “donation of property in future.” It is a donation of a 
“sum to be taken from the mass of his succession,” so that the donee 
has no right which she could enforce during the life of the donor, and a 
right dependent upon his death and upon his succession. If he died 
without property, at the time of his death, there was no recourse for 


her. 
But because the donation is “of future property,” it does not follow 


that the donation is testamentary—that it is a legacy. 

Donations by marriage contract are not classed by the Code under the 
title of testaments. They are not subject to the forms prescribed for 
any kind of testament, but simply required to be passed before a notary 
and two witnesses, like other donations, O. C. C., 2308. Article 1738, O. 
C. C., declares that, “A donation of property in future * * * made 
between married persons by marriage contract, * * * shall be sub- 
ject to the rules established by the preceding chapter (VIII.) with regard 
to similar donations made to them by a third person,” ete. The rules 
established and referred to are found in acticle 1728, 0. C.€. This article 
of our Code corresponds to article 1082 of Code Napoléon. Comment- 
ing on the articles of this chapter (VIII.), Mercadé, vol. 4, p. 210, says : 

“On avu sous l’acte 893, No. 11, que, malgré opinion contraire de 
Merlin et de Toulin, il n’existe plus, sous le Code, de donations & cause de 
mort; et que les liberalit’s exceptionnelles dont s’oecupent notre chapitre 
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et le chapitre suivant ne sont toujours que des donations entre-vifs, qui 
restent soumises aux régles ordinaires pour tous les cas qui ne sont pas 
Vobjet @une dérogation formelle.” 

Again he says, commenting on article 1082, C. N., (corresponding to 
1728 aforesaid) : 

“ Aujourd’hui, comme le prouvent et l’article 893 et la subrique de 
notre chapitre, et les articles 1082, 1083, 1089, ce n’est plus la qu’une dona- 
tion entre-vifs, une donation de biens a venir; et cest par les régles géné- 
rales des donations, non par celles des successions ou des testaments, 
qwil faudra suppléer aux régles spéciales de cette manié¢re de disposer.” 
Vol. 4, p. 212. 

We accept these views as being the true exposition of the law, and as 
in consonance with the provisions of our Code. We have examined with 
care the cases in our own courts referred to by the counsel of executors, 
and we find nothing in them to change our views of the provisions of our 
Code, under which we think the ancient “institution contractuelle”’ no 
longer exists. 

In Fowler vs. Boyd; 15 L., 562, this court held that a universal donee 
under a marriage contract, like a universal legatee under a will, is by 
mere operation of law seized of the whole estate,in the absence of forced 
heirs, and no demand of possession is necessary of the heirs at law. 

In Criswell vs. Seay et als., 19 L., 528, where the husband, having then 
living two children of previous marriage, makes, in his marriage contract, 
a donation to his future wife, of “all the property of whatsoever kind and 
description he may die possessed of, and which may lawfully be given by 
act of donation according to the laws of Louisiana; that is to say, of all 
his property that he may die possessed of, and which he is or may be 
entitled by law to dispose of mortis causa, and which portion will be de- 
termined by the number of heirs that he may leave at his decease.” It 
was held by this court that the two children, his only forced heirs, hay- 
ing died before him, his surviving wife became his universal donee and 
entitled to his entire estate. That the capacity to make such a disposi- 
tion, as to its amount, must be determined by reference to the time of 
the donor’s death, because it is not till then that the donation is to take ef- 
fect. True, the court arrives at this last conclusion by deducing it from the 
rules of our law in reference to testamentary dispositions, and says that 
it is a donation causa mortis. But we do not see that this is to say that 
it is a testamentary disposition. On the contrary, we think it is not. It 
is undoubtedly a donation to take effect on the death of donor. It isa 
contract, an irrevocabie act, depending upon the happening of a future 
event, to wit: the predecease of the donor; and while possessing some 
features resembling in their effects testamentary dispositions, yet clearly 
distinguishable from them. 
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We, therefore, conclude that the disposition in question is a donation 
inter vivos, taking effect at the death of the donor. That the donee is 
not a legatee, but a creditor of the estate, and as such entitled to be paid 
by preference to the legatees, and with legal interest from the death of the 
donor, Hugh McCloskey. 

It is therefore ordered, adjudged, and decreed that the judgment ap- 
pealed from be amended, and it is now ordered and decreed that there be 
judgment sustaining the opposition of Mrs. Alice McCloskey to the fifth 
provisional account of the executors, and that she be placed thereon as a 
creditor for ten thousand dollars, with five per cent interest to date from 
death of Hugh McCloskey, and that she be paid by. preference to the 
legatees of said decedent, and that in other respects said account be 
homologated. It is further ordered, that the executors pay costs of both 


courts. 


Ox APPLICATION FOR REHEARING. 


The opinion of the court was delivered by ; 
Spencer, J. A donation by the husband to the wife, by marriage con- 


tract, of future property, leaves the husband the right to sell or mort- 
gage the property so given, “ unless he has formally barred himself of it 
in whole or in part.” O. C. C., 1729. 

If in express terms he “ bars himself” from selling or mortgaging the 
thing given, it differs from an ordinary donation only in this that it de- 
pends upon the survivorship of the donee, and the donor is not disseized 
of the property immediately. The mere fact that the donation made 
without such bar to alienation, leaves the donor free to sell or mortgage, 
does not prevent its creating an obligation on him. An ordinary dona- 
tion of a sum of money, payable on a future day or on the happening of 
a future event, does not prevent the donor from selling or mortgaging his 
property, but it does certainly create a debt against him. 

So in this case the donation by Hugh McCloskey of ten thousand dol- 
lars, payable out of his succession, to his wife, though not preventing 
him from selling or mortgaging his property (because he did not thus 
bar himself), created an irrevocable obligation on him during his life, and 
on his estate after his death. So binding is this obligation that article 
1729, O. C. C., forbids him to dispose of his property to her prejudice 
“by gratuitous title.” Yet we are asked in this case to permit him to do 
what the law says he can not do. We are asked to give effect to his will 
a subsequent “gratuitous title” to the prejudice of this donation ; to 
allow him to dispose “on gratuitous title” of the thing previously given 
by marriage contract—which the law says explicitly he can not do. 


7 


. 
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This donation must be preferred to the legacies, or else we must ex- 
punge article 1729 from the Code. 

We therefore adhere to our previous opinion that the donation in this 
case created an obligation, a debt, due at the death of Hugh McCloskey, 
and that under the general law it bears five per cent interest from the 
time it was due. Itis concededly not a legacy, and, so far as we can see, 
has none of the effects of a legacy, except that it is payable after death 
of the donor out of his succession. It certainly is payable in preference to 
legacies, which are subsequent “gratuitous dispositions.” We are not 
called upon to decide whether it would be liable to reduction or defeat 
by debts of the donor. Perhaps such debts would have a preference 
over the donation, but that does not prevent the donation having a pref- 
erence over the legacies. 

The rehearing is refused. 


No. 5435. 
Crry oF NEw ORLEANS vs. JoHN A. Morris. 


A claim of ownership set up by a third person to certain property sought to be at- 
tached in a suit, can not be adjudicated on a rule tried in yacation. 
apm from the Superior District Court, parish of Orleans. Haw- 

LA. kins, J. 

George S. Lacey, for plaintiff and appellee. 

(. T. Buddecke, for Germania National Bank. 

B. Rh. Forman, defendant in rule. 

The opinion of the court was delivered by 

Morgan, J. Two writs of fieri facias, which were the basis of the gar- 
nishment process by which the Germania National Rank was proceeded 
against, were offered in evidence on the trial in the court below. These 
writs are not inthe record. A writ of certiorari issued to cause the 
omission to be rectified. The writ failed. 

Under these circumstances, we prefer, on our motion, to issue’ another 
writ ordering their production. 

It is therefore ordered that a writ of certiorari issue to the clerk of 
the Superior District Court directing him to attach to the record in this 
case the two writs of fieri facias mentioned in the writ heretofore issued 
at the instance of the appellants. 


Spencer, J. The city of New Orleans having judgments against de- 
fendant for taxes, issued writs of fieri facias, and propounded interroga- 
16 
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tories to the bank as garnishee. After propounding the usual interroga- 
tories touching indebtedness to the defendant, the following “fourth in- 


' terrogatory ” is propounded: 


“ Are you not the holder of four promissory notes of two hundred and 
fifty dollars each, dated fifteenth of November, 1873, payable respect- 
ively on the first of July, August, September, and October, 1874, to 
bearer, at bank, in New Orleans, signed John P. Becker, and indorsed, 
‘ for collection, B. R. Forman, agent ?’” 

All the other interrogatories having been answered no, this one was 
answered: “The bank has three such notes, which were deposited by 
B. R. Forman, agent; that since the service of the interregatories, the 
note due first of July has been paid and proceeds placed to the credit of 
B. R. Forman, agent, and this respon/lent has no knowledge whatever 
whether or not John A. Morris, the defendant in execution, has any 
right, title, and interest, directly or indirectly, in the said notes; and re- 
spondent knows no other owner of said notes than said B. R. Forman, 
agent.” ' 

When this answer was filed, the city of New Orleans, showing that the 
bank made garnishee admitted having three of the notes described in 
the fourth interrogatory, and without alleging that J. A. Morris, the de- 
fendant in execution, was the owner of these notes, or had any interest 
in them, obtained an order on the bank to show cause why it should not 
b2 condemned to deliver said notes, or their proceeds, into the hands of 
the sheriff. 

The bank, answering this rule to show cause, re-affirmed in substance 
its answers to the interrogatories, and set up further that one Mrs. 
Hemen, and B. R. Forman, agent, had sequestered the notes on a claim 
of ownership, and asked to have Forman, the depositor of said notes, 
made party, and thereupon the court so ordered. Forman excepted to 
being made party by motion, averring that his title to the notes could not 
be thus tried and questioned, and that this case could not be tried, 
heard, and determined at chambers and in vacation. 

The court, notwithstanding, tried the rule on the eighteenth of July, 
1874, made it absolute, ordering the garnishee to deposit the notes or 
their proceeds in the sheriff's hands, and dismissing Forman’s excep- 
tions. From that judgment this appeal is taken. 

The plaintiff, on trial, offered the two writs of jfieri facias against Mor- 
ris forming the basis of the proceeding in garnishment. The clerk 
certifies that these writs are lost or mislaid, and that after diligent search 
they. can not be found, and therefore they are not ecpied in the record. 
This court, our predecessors, ordered a writ of certiorari to issue, which 
failed. It, of its own motion, ordered a second writ, with same result. 
The c232 is now submitted to us. Plaintiff insists that the appeal should 
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be dismissed, but we think this would be an injustice. We think that 
the judgment is, on the face of the record, a nullity. The court could 
not try and determine such a case as this in vacation. See 23 An. 483; 
Dixon vs. Judge, Opinion Book 43, page 90. 

It is therefore ordered and decreed that the judgment appealed from 
be annulled and avoided, and this cause remanded to be proceeded with 
according to law, plaintiff and appellee paying costs of appeal. 


No. 6349. 


STATE EX REL. THE ATTORNEY GENERAL AND THOMAS CAREY VS. JOHN 
BaRRow. 
The Governor has discretionary power to remove a tax collector, and appoint his 


successor. In the absence of the Governor from the State the Lieutenant Gov- 
ernor has a similar power. 


; oo from the Superior District Court, parish of Orleans. Lynch, 
J. 


A. P. Field, Attorney General, and Cotton & Levy, for relator and ap- 
pellant. , 

Charles S. Rice, for defendant. 

The opinion of the court was delivered by 

Wyty, J. In this proceeding under the intrusion act for the office of 
tax collector of the Third District of New Orleans there was judgment 
for defendant, and plaintiffs appeal. 

Thomas P. Carey was appointed to said office on the eighteenth of 
January, 1876." On the tenth of May defendant was appointed (vice 
Carey, removed,) by the Lieutenant Governor, acting as Governor in the 
absence of the Governor from the State. 

The question as to the authority of the Governor to remove a tax 
collector and appoint his successor is no longer an open one. 25 An. 
119; 25 An. 396; 26 An. 537. 

In the absence of the Governor from the State in this instance the 
Lieutenant Governor could discharge the duties of the office of Gov- 
ernor. Constitution, article 53. 

It is unnecessary to examine the bills of exceptions to the exclusion of 
evidence at the trial, because if all the testimony, the rejection of which 
is complained of, were adduced it would not alter the result. 

Judgment affirmed. 


On REHEARING. 


The opinion of the court was delivered by 
Marr, J. !n January, 1876, Thomas Carey was appointed by the Gov- 
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ernor, by and with the advice and consent of the Senate, tax collector 
for the parish of Orleans, Third District. In May of the same year John 
Barrow was appointed by the Lieutenant Governor to the same office, 
vice Thomas Carey, removed. The object of this suit is to determine the 
right to this office. 

The relator insists on these propositions: 

First—That the power to remove tax collectors, which is vested in the 
Governor, can and should be subject to judicial control; that the officer 
can be removed only for cause, and it is competent for the courts to in- 
quire whether or not there was cause for removal. 

Second—That in this case the Lieutenant Governor had no right to 
remove Carey and appoint Barrow. 

First—The office of tax collector is created by statute, and the term 
is two years; but for “refusing or failing to do his duty,” as prescribed 
by the act, the officer “shall be liable to dismissal from office by the 
Governor.” Rev. Stat., sections 1592 and 1593. 

This precise question was before this court in Doherty’s case, 25 An. 
119, and we think it was correctly decided that this statute invests the 
Governor with discretionary power to determine when the contingency 
has occurred which authorizes him to dismiss the tax collector, and the 
appointment of another to the same office, vice the late incumbent re- 
moved, is the proof of the existence of sufficient cause for removal. 

It is urged that this power is subject to abuse; and that is true of all 
discretionary power. The executive, upon his responsibility, decides in 
the last resort that cause of removal exists, and under the sanction of 
his official duty and obligation he exercises the power which the Legisla- 
ture has chosen to confer upon him, and in the exercise of which he 
can not be controlled by the judiciary. 

The case is different with offices created by the constitution, the incum- 
bents of which can be removed only in the mode preseribed by the con- 
stitution. 

Second—It is in proof that the Governor was absent at the city of 
New York, where he remained some four or five weeks. By the consti- 
tution, article fifty-three, in case of the absence of the Governor from 
the State “the powers and duties of the office shall devolve upon the 
Lieutenant Governor until the absent Governor shall return.” The case 
contemplated by the constitution had occurred, and whatever power 
could have been exercised by the Governor had he been present, the 
same could have been lawfully exercised by the Lieutenant Governor in 
his absence. 

Graham’s case, 26 An., relied upon by the relator, differs essentially 
from this. In that case the Governor was at Pass Christian, in the State 
of Mississippi, but a few hours run from New Orleans. In this case the 
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Governor was more than a thousand miles distant, and his absence, in- 
stead of being for a few days only as in Graham’s case, was for four or 
five weeks. We express no opinion as to the correctness of that decis- 
ion; we mean to say merely that it is not applicable to this case. 

The decision in Doherty’s case has been uniformly adhered to, and we 
think it rests upon well-established principles. 

It is therefore ordered that the decree pronounced in this case by our 
predecessors be and remain undisturbed. 


No. 6552. 
SarnaH A. BuakE vs. S. O. & T. A. NELSON ET AI. 


Where a wife, separate in property, seeks to annul her transfer of paraphernal 
property to her creditors, made according to the forms of law, on the ground 
that the consideration of her transfer was the debts of her husband, the burden 
of proof is on her, to show inthe most positive manner, the truth of what she 
alleges. 

Authentic acts, passed by a plaintiff or defendant, which recognize, or affirm a pre- 
vious act passed by the same party, are admissible in evidence against him. 

Any competent judge, other than the judge of her residence may authorize a wife, in 
the absence of her husband, who has no domicile in the State, to form a contract, 
or institute a suit. 

The acti.n to annul a contra*t on aceount of lesion, is prescribed in four years. 

Before a party can annul his contract, he must restore what he has received under 
the econtract,and placethe other parties in interest in the position they occupied 
previous to the contract. 


4 PPEAL from the Thirteenth Judicial District Court, parish of Madi- 
IA son. Hough, J. 

Montgomery & Deleney, for plaintiff and appeiiee. 

James T. Coleman and G. L. Hall, for defendants. 

The opinion of the court was delivered by 

Marr, J. In January, 1867, a petition was presented to the Fourth 
District Court of New Orleans in the name of Mrs. Sarah A. Blake, 
signed by Hynes & Gordon as her attorneys, stating substantially: 

That petitioner was the wife of Conway R. Nutt, residing in Madison 
parish, separate in property from her husband; that she was largely in- 
debted to certain parties in New Orleans, with whom she had an oppor- 
tunity to make a settlement on favorable terms; that her husband was 
absent, and had been absent from the Siate several years, and that his 
residence was unknown to her, so that she could not obtain his authori- 
zation. The prayer was that she be authorized by the judge to make 
and sign such act of sale as might be requisite for the purpose stated, 
and the authorization was granted as prayed for. 

On the fifteenth of January Mrs. Blake, by authentic act, passed be- 
f-re Cuvellier, notary, in which this authorization is set forth, conveyed 
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to Andrew R. Hynes, agent fur the creditors named and designated, the 
Ditchley plantation, situated in Madison parish, her paraphernal prop- 
erty, with the exception of two hundred acres, including the dwelling, 
which she reserved to herself, “free from the incumbrance of the parties 
for whose benefit this sale is made,” the purpose being, as declared, “the 
payment, by preference over all other debts and liabilities, of the debts 
specified, due to a number of creditors, including fifteen hundred dollars. 
for attorney’s fees, the whole aggregating $37,941 58. 

It was stipulated that Hynes should sell the property whenever he 
should be required to do so by the creditors represented by him, and 
apply the proceeds according to the terms of the act, and on the fifth of 
August, 1867, he did sell it to Henry Harvey for pas thousand dollars 
cash. 

The certificate of the recorder, inzorporated in the act of the fifteenth 
of January, shows that there were but two incumbrances on the prop- 
erty: 

First—A special mortgage in favor of Rotchford, Brown & Co., dated 
eleventh of March, 1858, to secure a note for $6180 10, bearing interest 
at eight per cent, due in November, 1859. 

Second—A special mortgage in favor of S. O. Nelson & Co., dated 
fourth of September, 1858, to secure advances for the purposes of the 
plantation, to be made in that year cr any future year, not exceeding 
twenty thousand dollars at any one time. 

In March, 1873, Mrs. Blake brought this suit against Mrs. Mary Har- 
vey, widow of Henry Harvey, and tutrix of their minor children, and 
against the several creditors for whom Hynes kad been agent and attor- 
ney-in-fact, to have the act of the fifteenth of January, 1867, declared to 
be null and void, and to recover the property conveyed by her to Hynes, 
and rent from the date of that act. 

The grounds set up in the petition are substantially: 

First—That the debts mentioned in the act of January 15, 1867, were 

contracted by her husband, and not by her. 

Second—That the law prohibits the wife to bind herself or _ prop- 
erty for the debts of her husband. . 

Third—That Hynes was her confidential friend and legal adviser; that 
he induced her to accompany him to New Orleans for the purpcse of 
settling these debts, representing to her that she was bound for them, 
and that she was in danger of being sold out of hous= and home, and 
that Hynes was in fact the agent and representative of the creditors, and 
was acting in their interest. 

Fourth—That the application to the judge of the Fourth District Court 
for authorization was without her consent. 

Fifth—That the Fourth District Court of New Crleans was without 
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jurisdiction to grant this authorization, because her domicile was in 
Madison parish. 

Sixth—Lesion beyond moiety. 

Defeadants excepted on several grounds, one of which is that plaintiff 
must first offer to restore the purchase money, and put the defendants in 
their original position before she can carry on this action. 

They also pleaded the prescription of cne, three, and five years, which 
ve do not find it necessary to pass upon. We incline, however, to the 
opinion that. the prescription of ten years, as established by article 2221 
of the Revised Civil Code, is applicable to the causes of nullity alleged, 
except lesion. 

The creditors represented by Hynes disclaimed any interest in the con- 
troversy, and Mrs. Harvey took upon herself the burden of the defense. 
After a general denial, she pleaded specially: That several years before 
the war plaintiff began business with S. O. Nelson & Co. as her factors 
and commission merchants; that they made advances of money and sup- 
plies for the Ditchley plantation, her separate property; that they kept 
the account in her name; that she was authorized to borrow money and 
execute a mortgage in favor of §. O. Nelson & Co, to secure twenty thou- 
sand dcllars; that after the clese of the war, in January, 1866, she was 
indebted to 8. O. Nelson & Co. in account $4128 96, besides supply notes 
held by the several creditors specified in the act of the fifteenth of Jan- 
uary, 1867, the whole aggregating in capital 532,075; that these notes 
were drawn by and also bore the name cf her husband, C. R. Nutt, au- 
thorizing her; that in addition to these debts there wes a preferred claim 
on the plantation of over four thousand dcllars which had to be immedi- 
ately arranged; that all of these claims were placed in the hands of 
Andrew R. Hynes by the holders and cwners, with instructions to fore- 
close the mortgage and recover the debts: that plaintiff, desirous to save 
«a portion of the plantation, with the residence, urged 2 compromise 
upon said ereditors, and they, unwilling to distress her and deprive her 
of a home, finally consented, and, to effect this compromise, she filed her 
petition in the Fourth District Court of New Orleans and cbtained the 
order authorizing her to make the sale of the property. 

That Hynes, by instruction of the creditors, cffered the property for 
sale, and gave the utmest publicity to it by advertisements in the papers 
of New Orleans, Memphis, Louisville, and St. Louis, and finally sold it to 
Henry Harvey, for ten thousand dollars cash. Defendant alleges that 
Harvey made this purchase in the utmost good faith; that the price he 


paid was as much as the property was worth; that the proceeds of the 


sale were applied to the debts, and the notes and other evidences of debt 
were surrendered into the hands of plaintiff, and she was thus acquitted 
of more than thirty-two thousand dellars of her debts secured by 
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mortgage on the plantation and left in the quiet possession of her resi- 
dence and two hundred acres of land. 

Defendant prays that she be quieted in the title and possession of the 
property, or in the event that the title be declared invalid, that the ten 
thousand dollars paid by her husband, and applied to the liquidation of 
plaintiff's debts, be returned to defendant with interest. 

The judgment of the court below, from which Mrs. Harvey appealed, 
awarded the land to plaintiff, and rejected the demand for rent, and that 
of Mrs. Harvey for the return of the price. 

Plaintiff's counsel took a b'll of exceptions to the ruling of the court 
admitting the deposition of S.O. Nelson. We think the court erred, but 
it is not necessary to state the objections, because we shall not consider 
this testimony or allow it to influence our decision. 

Defendants offered in evidence a donation made by plaintiff to her 
children on the nineteenth of March, 1867, of the two hundred acres re- 
served in the act of the fifteenth of January, 1867, to which plaintiff 
objected, on the ground that it was res inter alios. This act was a recog- 
nition and confirmation of the act of fifteenth of January, as we shall 
see hereafter, and it was properly admitted in evidence. 

Plaintiff also objected to the introduction in evidence of the mortgage 
by plaintiff in favor of Rotchford, Brown & Co., on the same ground, 
and they objected to the mortgage in favor of 8. QO. Nelson & Co., on the 
ground that it had no connection with the debts for which the land was 
sold. These two mortgages were the only incumbrances mentioned in 
the act of the fifteenth of January, 1867, as recorded against this prop- 
erty, and the production of the instruments themselves afforded the best 
evidence that the property was actually incumbered by them. 

Manifestly the burden of proof was on plaintiff to show the nullity of 
the act by which she conveyed the property in question to Hynes, and it 
is not enough for her to allege that the debts which she discharged by 
that act were the debts of the husband. Where community exists the 
legal presumption is that all debts contracted during the marriage are 
debts of the community, for which the wife is not liable, but where com- 
munity does not exist, of course there can be no such presumption. 

In this case Mrs. Blake obtained judgment against her husband in 
1844, under which she purchased and became the owner of Ditchley 
plantation, and that judgment separated her in property. Debts con- 
tracted by her, with the authorization of her husband, for the plantation, 
were prima facie, at least for debts, and the documentary evidence in the 
record would suffice to charge her with the liabilizy, if the suit were 
against her. 

In the act of donation to her children, nineteenth March, 1867, which 
was made with the authorization of the judge of the district court of 
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Madison parish, Mrs. Blake refers to the act of fifteenth January, passed 
before Cuvellier, “:nuder authority of an order granted in the absence 
of her husband from the State of Louisiana by the Fourth District Court 
of New Orleans.” She states that by this act she sold or gave in pay- 
ment to Andrew R. Hynes, “ as attorney-in-fact of certain creditors of 
appearer, with the reservation to appearer of about two himdred acres, 
and the improvements thereon,” the Ditchley plantation, etc.; and that 
by said “act of sale or giving in payment all the debts of appearer were 
ertinguished, and the said two hundred acres, more or less, with improve- 
ments, rendered free from all liabilities or incumbrances of appearer.” 

She also states in this act that her husband, “now a resident of the 
State of Texas,” was absent in fact from the State of Louisiana. 

The mortgage in favor of Rotchford, Brown & Co. recites that it was 
executed by plaintiff with the authorization of the judge of her district 
and of her husband; that the debt was for advances made to her, and 
was liquidated by her note, countersigned by her husband. 

The mortgage in favor of S. O. Nelson & Co. on its face is in strict con- 
formity to the act of 1855, articles 126, 127, 128 of the Revised Civil Code, 
and the judge who granted the authorization states that he examined 
Mrs. Blake wider oath, separate and apart from her husband, teuching 
the object for which she desired to give the mortgage, and ascertained 


from her declarations, to his satisfaction, that it was not for any debt of 


her husband. 

In an action against the wife, the exhibition of a mortgage, executed 
by her, with such strict observance of the requirements of the law, 
would create a presumption of indebtedness against her which it would 
require the most pesitive and satisfactory proof to rebut if it would not 
absolutely conclude her. How much greater the necessity for such proof, 
on her part, when she sues to annul her solemn acts, and to avoid a 
compromise by which she and her property were relieved of this appa- 
rent indebtedness. 

In the act of fifteenth of January Mrs. Blake acknowledged her in- 
debtedness and the incumbrance on her property, and as these two 
mortgages were the only incumbrances recorded against the property 
she could have referred to none other. In the act of nineteenth March, 
1867, she refers to the act of fifteenth January as the means by which 
all her debts had been extinguished, and the two hundred acres of land, 
reserved to herself by that act, rendered. free from all liabilities and in- 
cumbrances. 

So far as the charges against Hynes are concerned, if preven, they 
ought not to prejudice the rights of the widow and children of Harvey. 
But we think Mrs. Blake has much less cause of complaint against 
Hynes than the allegations of her petition indicate. The statement that 
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the application to the Fourth District Court was without her consent 
must be attributed. to a defective memory. She availed herself of the 
authorization thus obtained in the solemn notarial act passed the next 
day, in which it is mentioned and set forth as the evidence of her power 
and capacity to make that precise contract, the only purpose for which 
it was.intended; and two months after, in another solemn notarial act,. 
she refers to it again with a circumstantiality which precludes the possi- 
bility of ignorance, either of the means by which this authorization was. 
obtained, or of the purposes for which it was intended. If she did not 
specially authorize Hynes & Gordon to make this application, these two 
acts, the one passed in New Orleans, the other in Madison parish, show 
beyond her power of denial that she fully understood and approved 
and ratified what had thus been done in her name and behalf. 

In both these acts she states that Hynes was agent and attorney for 
the creditors whcese claims had incumbered the entire plantation, hex 
property. Hynes certainly did not conceal from her his relations to her 
creditors; and it is not improbable that she obtained better terms from 
him, her confidential friend, than would have been granted by a stranger, 
the mere attorney of her creditors. She desired to secure a home; and 
she accomplished this, after protracted negotiations; and she and her 
creditors constituted Hynes their trustee to carry into effect, the com- 
promise and settlement which they had agreed upon. 

Mrs. Blake was examined as a witness in her own behalf, and her testi- . 
mony proves that Nelson & Co. furnished the supplies for her plantation. 
She says she and her husband signed these notes during the business 
with Nelson & Co., and she supposes they were intended for supplies 
and advances for the plantation. Her repeated acknowledgment of these 
debts, in public notarial acts, coupled with the fact that they were con- 
tracted with the authorization end assistance of her husband, and the 
sanction of the judge of the district and parish in which she resided, 
relieves Hynes of the imputation of having taken an unfair advantage 
of her in representing that she was bound for them. There is.no proof 
in this record which creates a doubt as to the truth of this representa- 
tion. ; 

As to the jurisdiction of the Fourth District Court, article 132 of the 
Revised Civil Code empowers “ the judge,” when he is satisfied that the 
husband is absent, to authorize the wife to sue or be sued, or to make 
contracts. This means, not that the judge shall grant a general authori- 
zation to the wife, but that when it becomes necessary for her to appear 
in court to sue or to defend a suit, or to make a contract, the judge may 
grant the authorization for the special case and purpose. 

All the articles of the Code which provide for the judicial authorization 
of the wife use the term “the judge,” without other designation or quali - 
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fication; and counsel assume that this means the judge of the domicile. 
This assumption will not stand the test of crit:cism. Article 3556, which 
is devoted to the explanation of the terms used in the Code, and not 
therein defined, declares (No. 17) that “the word judge, as employed in 
this Code, mears always the competent judge.” 

There are cases in which the wife must be sued at her domicile or 
usual place of residence, and there are cases in which the jurisdiction 
would be vested exclusively in some judge exercising his functions in a 
parish different from that in which she resides, and in which she would 
be a necessary party. No judge is specially vested with jurisdiction of 
suits in which married women are parties. The jurisdiction is estab- 
lished by general laws, applicable to all cases and persons falling within 
their purview, and they determine the competency of the judge in each 
particular case. 

When a married woman is to be sued, her husband must be sued with 
her; and if he appears and assists her in the defense, no other authoriza- 
tion is required. Should he be absent, the plaintiff must demand that 
she be authorized by the judge before whom the suit is brought. R. C. 
P., art. 118. 

The general rule is that every one must be sued before the judge hav- 
ing jurisdiction over the place of his domicile or usual residence; and, in 
ordinary civil matters, where the wife is to be sued, and her husband is 
absent, the authorization must be by the judge of the domicile cr usual 
residence. R.C. P., art. 162. 

In the cases contemplated by article 165 the suit may be brought, at 
the option of the plaintiff, either at the doniicile of the defendant or in 
the parisa in which the real property, the subject of the litigation, is sit- 
uated. 

There are other cases specified in articles 164 and 165 of the Revised 
Code of Practice in which suit must be brought without reference to the 
domicile of defendant. Therefore, when article 132 empowers the judge 
to authorize suit to be brought against a married woman whose husband 
is absent, it means the competent judge; that is, the judge before whom 
the suit is to be brought, as declared by article 118, Revised Code of 
Practice. It follows that “the judge,” or the competent judge, simply 
means the judge having jurisdiction of the cause. 

Article 124, Revised Civil Code, dectares that if the husband refuses to 
empower his wife to appear in court the julge may give such authority. 
This means the judge of her domicile only in the cases in which she is 
to appear before him. It necessarily means the judge having jurisdiction 
of the cause, whether the wife is to appear as plaintiff or as defendant, 
whether the suit be brought at her domicile cr in some other parish, in 
accordance with the general laws regulating the jurisdiction of the courts. 
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Article 125, Revised Civil Code, which, like article 124, contemplates 
those cases only in which the husband is not absent, declares, if the hus- 
band refuses to authorize his wife to contract, she may cause him to be 
cited to appear before the judge, who may authorize her to make such 
contract, or refuse to empower her after the husband has been heard, or 
has made default. As the husband must be cited before the judge of his 
domicile, that judge alone would have jurisdiction under this article. 
This was decided in Fowler vs. Boyd, 12 La. 70; but we can not assent to 
the doctrine asserted in that case, that the parish judge of the domicile 
is vested with exclusive jurisdiction. 

The act of 1855, Revised Civil Code, articles 126, 127, and 128, requires 
the wife, when she desires, in addition to the authorization of her hus- 
band, to be authorized judicially to contract a debt for her separate 
benefit, and to secure it by mortgage or other incumbrance on her sepa- 
rate property, to be examined, apart {rom her husband, by the judge of 
the district or parish in which she resides, according to the amount of 
the debt; and, of course, no other judge has jurisdiction in this case. 
This law relates, exclusively, to those contracts by which the wife be-° 
comes a debtor, and binds her separate property as security; and it 
contemplates not only the presence of the husband, but his authoriza- 
tion. 

Article 132 differs from those just cited, in that they provide for cases 
in which the husband is present, and has the power and capacity to au- 
thorize his wife, while article 132 relates, exclusively, to cases in whith 
the husband can not authorize his wife, either because he is absent or 


under interdiction. # enables the judge, where the husband is either 
absent or under interdiction, to remove the incapacity of the wife, for the 


special occasion, just as articles 124 and 125 empower him to do where 
the husband is present and refuses to auth«rize her. The judge, who, 
under arzicle 132, may authorize the wife to sue or be sued, must mean 
just what the same words imply in article 124, which empowers the judge 
to authorize her to appear in court; and that is, the judge before whom 
she is to appzar, whether as plaintiff or as defendant, the judge having 
cognizance of the cause, no matter in what parish he may exercise his 
functions. 

The case is different where the wife is to be empowered to make a con- 
tract. When she proceeds, on the refusal of her husband, under article 
125, she causes him to be cited. There is a suit, a confestatio litis; and the 
judge of his domicile or usual residence is vested with exclusive juris- 
diction. When she proceeds under article 132, her husband being ab- 
sent, she can not cause him to be cited; there is no suit, no issue made 
with any one, no contestatiolitis. Her application is purely er parte, and 
there is no reason why she should make this application to the judge of 
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the parish in which she resides, rather than to the judge of the parish in 
which she finds it convenient to make the contract. 

The condition of the married woman who lives apart from her hus- 
band is anomalous. The Code, article thirty-nine, declares that: “A 
married woman has no other domicile than that of her husband,” and 
this is copied from the Code Napoleon, article 108, in which the strong 
negative, “1a point Cautre donicile,” is not more exclusive of the legal 
possibility of a separate domicile than our English version, “ has no 
other domicile.” 

A voluntary absenee of two years is a forfeiture of domicile within 
the S ate. R.C.C., article 46. In 1867 the husband of Mrs. Blake had 
been absent from the State for several years, and he had no longer a 
domicile in the State. The law does not say a married woman has no 
other domicile than that of her husband “so long as he resides or has a 
domicile in the State;” nor does it mean any such thing. Article 120 says: 
“The wife is bound to live with her husband, and to follow him wherever 
he chooses to reside.” The plain meaning of the law is that the mar- 
ried woman, by reason of this legal and social obligation, by reason of 
the disability inseparable from her status and condition, has neither the 
right nor the capacity to create or establish a domicile for herself, and 
that she is bound to accept that of her husband; and this incapacity, 
not being subject by the terms of the law to any exception, or limita- 
tion, or restriction, lasts so long as the cause exists, so long as she con- 
tinues to be a married woman, so long as she remains, in legal contempla- 
tion, under the bonds of matrimony, from which nothing but death or 
divorce can release her. 

This rule is laid down clearly in the Roman law—Dig. lib. 50, tit. 1, 1. 
38, sec 3—from which it found its way into the systems of continental 
Europe and into our Code: ‘“Imperatores Antoninus et Verus resei 
pesenent mulierem, quamdin nupta est, incolam ejusdem civitatis videri, 
cujus maritus ejus est.” 

Mrs. Blake resides in Louisiana, but that is a mere fact-to which the 
law does not attribute domicile as a consequence. She has no domicile 
in Louisiana, because her husband has none, he having forfeited that 
which he once had by prolonged absence. While she continues to be a 
married woman the law deals with her as being sub potestate mariti and 
subjects her to the disabilities and incapacities of her legal status and 
condition, though she be a wife only in name and in legal contempla- 
tion, and may not have seen her husband for years. It would be strange, 
indeed, if her incapacity to contract should still continue, so that she 
must be empowered judicially, while she has become sii juris with re- 
spect to domicile, in spite of the law of public order, the law of public 
policy, which requires her to live with her husband, and which declares 
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that she has no other domicile than hiv. It is true under the French 
law, true under our law, as it was under the Roman law, quam diu nupta 
est, her husband’s domicile is hers, and she can have no other, reside 
where she may. 

Mrs. Blake could not apply to the judge of her husband’s domicile 
for authorization, because he had none in the State; nor could she make 
the applieation to the judge of her domicile, for she had none in the 
State. The law does not say that the power delegated to the judge by 
article 132 must be exercised by any special or designated judge, and 
judicial tribunals can not interpolate words which the Legislature has 
not chosen to use, nor restrict the power to a judge in no way indicated 
by the law itself. 

The power thus vested in the judge is a very delicate one, and it is 
discretionary. The law does not say he shall, it says he may, au- 
thorize the wife. He should be very careful to see in every case that 
this power is not abused, that it is not imposed upon; to ascertain the 
existence of the facts which authorize him to interpose, and to grant the 
authorization only when he is satisfied that it is necessary for the inter- 
est of the wife. We think the power was properly invoked and exer- 
.cised in this case. Mrs. Blake was in New Orleans, where her credito1s 
resided. After much delay a settlement had been agreed upon which 
was highly advantageous to her, and there was no occasion for her to go 
out of the city of New Orleans in order to obtain judicial authorization 
to pass a contract before a notary in New Orleans to carry that settle- 
ment into effect. She was not about to contract any new obligation, but 
to discharge existing obligations which she had contracted years before, 
with the authorization of her husband and with proper judicial sanc- 
tion, and by this means to save from the wreck of her fortune, for her- 
self and her daughters, two of them widows, two of them not married, 
a home freed from the incumbrance imposed upon her entire property 
by these obligations. 

As to the alleged lesion. If this cause of nullity ever existed, it was 
barred by the prescription of four years (R. C. C. 1876); but we think it 
never had any foundation in fact. The testimony shows that Mrs. Blake 
reserved to herself the most valuable portion of the Ditchley planta- 
tion, and that the remainder was well sold for ten thousand dollars cash. 
But she had nothing to do with this remainder, nor does it concern her 
whether it was sacrificed or sold for its full value. In consideration of 
her giving this remainder in payment to her creditors, she was dis- 
charged from the debts for which she was bound personally, and for 
which her property was mortgaged, amounting in capital and interest to 
over forty thousand dollars, a sum beyond the value of the whole; and 
two months after this had been accomplished she made a donation to 
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her daughters of the property thus released and saved, which she could 
not otherwise have done. 

It would not be just to allow Mrs. Blake to recover the property with- 
out requiring her to return to Mrs. Harvey the ten thousand dollars for 
which it was sold, and which was applied to the liquidation of her debts. 
It is true fifteen hundred dollars was retained for attorneys’ fees, but 
this was prejudicial to Mrs. Blake’s creditors alone, not to her in any 
sense. She had the fuil benefit of the price, in the discharge of her 
debts, which exceeded it fourfold, and if her creditors had permitted 
Hynes to retain the whole it would have been their affair, not hers. 

Equity would also require that the mortgages and debts acquitted and 
discharged in consideration of the act of fifteenth January, 1867, should 
be restored to the condition in which they were on that day, before that 
contract could be avoided and annulled or otherwise disturbed. By the 
donation t9 her children of nineteenth March, 1867, Mrs. Blake has made 
this restitutio in integruim impossible. 

We conclude that Mrs. Blake was sufficiently authorized to make the 
contract of fifteenth January, 1867 ; that there was ample consideration 
for that contract; that if she could otherwise maintain this action she 
must first return or offer to return the ten thousand dollars paid by 
Harvey ; that by her voluntary donation to her daughters of the prop- 
erty freed from incumbrance by that contract, she deliberately ratified 
and confirmed it, as far as the judicial authorization to make that dona- 
tion could capacitate her for such a recognition and confirmation; and 
that she has interposed an effectual barrier, an estoppel, against the re- 
lief which she claims, to which we think she is not entitled on any of the 
grounds alleged in her petition. 

It is therefore ordered, adjudged, and decreed that the judgment ap- 
pealed from be avoided and reversed ; and that there be judgment in 
favor of defendants against the plaintiff, rejecting the demand of plaintiff, 
with costs in both courts. 

Mr. Justice Spencer, having recused himself, takes no part in this de- 
CIslon. 


” 
DISSENTING OPINIONS. 


Eean, J. I can not give my assent to the view expressed in the opin- 
ion of the court that a married woman whose husband has once had a 
domicile in the State, but has abandoned her and left the S-ate, may be 
authorized to act by any judge of any parish or jurisdiction in the State. 
The provisions of the law giving power to the judge having jurisdiction 
of a cause to authorize a married woman to become a party to prosecute 
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or defend and stand in judgment are express, and, ex necessitate, as in- 
cident to jurisdiction ~f the cause, and have no application or force in 
the case at bar. 

The incapacity of married women is classed with that of insane per- 
sons, interdicts, and minors. C. C. 1782. It is removed by the author- 
ization of the husband, or in cases provided by law by that of the judge. 
C. C. 1786. Ifthe husband refuses, the wife may cause him to be cited 
to appear before the judge (i. e., the judge of the domicile), who may au- 
thorize her. C.C. 125. Ifthe husband be under interdiction or absent, 
the judge may authorize her. C. C., article 132. She may borrow money 
or contract debts with the authorization of her husband and of the 
“ judge of the district or parish in which she resides.” C. C. 126, 127. 

In these articles the definite article is always used to indicate what 
judge is meant. It is not any judge, but the judge of the domicile or resi- 
dence. Such was the view taken in the case of Fowler vs. Boyd, 12 La. 
70. It is immaterial to inquire whether, under existing laws regulating 
jurisdiction, the judge is, as held by Judge Martin in that case, “the 
parish judge.” It is the judge of the domiciie, whether district or par- 
ish judge, who is alone empowered or competent to give the authoriza- 
tion. The analegies of the law are all in favor of this view, and so, also, 
has been the uniform practice and general interpretation. In other 
States incapable persons are the wards of the law and of the courts of 
domicile, and we think are not less so here. 

It would be a dangerous practice to permit a married woman to be 
authorized anywhere and by any judge So long as the law requires 
authorization at all, it should be by the judge who knows her and her 
circumstances and needs, and the motives which prompt her, and those 
who deal with her. I can not give my assent to the idea that a married 

‘ woman who once had a domicile in this State loses it for such purposes, 
and has none by the mere fact of her husband’s abandonment or ab- 
sence. I do not think article 39 of the Civil Code has the effect argued for, 
or can be held to apply to, a case like the present. The presumption of 
the law is that the last domicile of the husband in the State continues to 
be that cf the wife, unless she is shown to have changed it after his 
asandonment of her. In this case the fact accords -with the legal pre- 
sumption. The wife continued to reside at the marriage domicile, where 
she had also separate paraphernal real estate. The provisions of the 
law making it the duty of the wife to follow the husband wherever he 
may choose to reside have no relation to a case of this kind, where the 
husband has left the State, and the mere authority to contract is in 
question. But while I can not give <ay assent to the contrary doctrine, 
and therefore do not believe the authorization given by the district judge 
in New Orleans in this case good, I do not consider that question 
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material to the determination of the case at bar. The plaintiff got the 
benefit of the price of the land sued for. She has not returned, nor 
offered to return it, to the purchaser. To enable her to recover without 
doing so would be to enable her to perpetrate a fraud and an injustice to 
innocent persons. She can not keep the price and reeover the land, 
whether authorized to alienate it or not. 2 An. 1; 6 An. 56; 10 An. 433. 

I therefore concur in the decree. ; 


DeBianc, J. I concur in the views of Mr. Justice Egan. 


No. 6584. 


TI, AUFEUKOLK vs. P. Montreaut FT AL. 


The notice of transfer of a judgment against a deceased’ person, served on the 
widow, and natural tutrix of the deeedent’s children, even before she has re- 
ceived her letters of tutorship, is sufficient to perfect the transfer. 


4 PPEAL from the Fourth District Court, parish of Orleans. Lynch, 
Ns 

McEnery, Ellis & Ellis, for plaintiff and appellee. 

Charles Louque, tor defendant. 

The opinion of the court was delivered by 

DeBranc, J. The defendant beeame the owner, by purchase, of a 
judgment of John Lacey vs. Mrs. Marmu, and, issuing execution thereon, 
seized the judgments which she had obtained against Bonnet and Woods. 
The seizure of the Bonnet judgment was released. The judgment against 
Woods had been transferred by Mrs. Marmu to plaintiff, Aufeukolk ; 
she enjoined its sale under the seizure of Montegut. 

This controversy hinges on the validity of that transfer. It was made 
on the tenth of July, 1876, and on the same diy the transfer was filed in 
court, and the judge recognized plaintiff as the subrogated judgment 
creditor, and ordered notice to be given to Woods, the judgment debtor. 
The sheriff proceeded to serve this notice on Woods, but he had died 
that same day. His widow applied for recognition as representative of 
his estate on the nineteenth of July, and, on the twenty-ninth, signed the 
inventory as tutrix of the children. The service of the notice of transfer 
from Mrs. Marmu to plaintiff was made on Mrs. Woods, as widow in 
community and natural tutrix, on the twenty-second day of August, 1876; 
on the twenty-third of said month a notice of the seizure of the trans- 
ferred judgment by Montegut was served on Mrs. Woods, as widow in 
community, ete. 

Mrs. Woods did not receive her letters of tutorship until the thirteenth 
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of October, and the defendant contends that no notice on her was good 
until then. We think otherwise. She was, by nature, the tutrix of her 
children. The judge does not confer the appointment of such a tutrix. 
He only confirms the designation made by the law. ‘As tutrix, she suffi- 
ciently represented the estate to receive the notice. 

The transfer to plaintiff is in no way assailed, and there is no error in 
the judgment of the lower court. 

It is therefore ordered, adjudged, and decreed that said judgment be, 
and it is hereby affirmed, at appellant’s costs. 


No, 4975. 
Joun M. Carr vs. Lovistana NationaL Bank. 


A eontraet of pledge invalid, as to one of its clauses, at the moment of its formation, 
may be made valid by a subsequent act of the Legislature, enacted for that pur- 
pose; anda renewal of the contract, after the passage of such an act, makes it 
legal. 


ly ane from the Sixth District Court, parish of Orleans. Saucier, 
J. 


Alex. T. Steele, for plaintiff and appellant. 

Lea, Finney & Miller, for defendant. 

The opinion of the court was delivered by 

DeBtanc, J. Plaintiff claims from defendant, in cash, $5545 76, and, 
in legislative warrants, $8822 48, for this: On or about the fifteenth of 
August, 1871, he effected with said defendant a loan of $14,366 24. That 
loan is evidenced by a note dated fifteenth of August, 1871, payable one 
year after date, drawn by plaintiff and indorsed by J. Pinckney Smith. 
To secure said loan, plaintiff pledged with said bank, as collaterals, 
$28,732 48 worth of legislative warrants, issued to pay the per diem and 
mileage of members during the session of 1871. The note thus given 
became due on the eighteenth of August, 1872, but was renewed and ex- 
tended for one year. 

Plaintiff. alleges that on Friday, the twenty-first of March, 1873, at 
about two o’clock, p. m., J. H. Oglesby, President of the Louisiana 
National Bank, and acting for it, met him at the corner of Gravier and 
Baronne streets, and asked him to sign a paper which he, Oglesby, then 
held in his hand, the purport of which was an agreement to allow the 
sale of the pledged warrants at thirty-five cents or the dollar; that it 
was all they were worth, and that he would credit the amount in extin- 
guishment of plaintiff's note; that, upon the represen-ations and at the 
urgent request of said Oglesby, he signed said agreement; that at the 
time he made these representations the said Oglesby had already ob- 
tained from the Auditor of Public Accounts a warrant on the State 
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Treasurer for $19,910, in exchange for an equal amount of the pledged 
warrants; that, to the knowledge of Oglesby, an appropriation of twenty 
thousand dollars had been made to pay such warrants, which were 
worth their face value, and that, on his part, it was a fraud and a decep- 
tion to have induced plaintiff to consent to a sale at thirty-five cents on 
the dollar. 

Tn its answer, the Louisiana National Bank, after the gencral issue, 
sets up the pledge made by plaintiff, admits the receipt of new war- 
rants to the amount of twenty thousand dollars in lieu of those first 
delivered, and avers the insufficiency of what remains of those collater- 
als to pay the pledged debt. It also acknowledges that, since the date .« 
of its answer, the new warrants were sold for seven thousand one hun- 
dred dollars, credited on plaintiff's note. 

What are the terms of the pledge referred to? “I, John M. Carr, do 
hereby consent and agree that, in case my note shall not be punctually 
paid at maturity, the Louisiana National Bank shall have the right to 
sell and transfer the warrants so pledged, for cash, at public or private 
sale, without notice, at the option of said company, and the proceeds of 
said sale shall be appropriated to the payment of my said note, and all 
costs and charges attending the sale.” 

The pledge made on the fifteenth of August, 1871, was renewed by 
plaintiff on the thirteenth of February, and thirteenth of April, 1872. On 
the twenty-third of February, 1872, the Legislature adopted an act 
amending article 3165 of the Civil Code, and “ authorizing the sale or 
other disposition of the property pledged, in such manner as may be 
‘agreed upon by the parties, without the intervention of courts of justice, 
and providing that all pledges then existing shall remain in force and be 
subject to the provisions of this act.” 

Admitting the nullity—at its date—of the clause in the act of pledge 
of 1871 which authorized the private sale, and without notice, of the 
pledged warrants, was not its renewal on the thirteenth of April, 1872, 
a new contract, or, if less than that, the revival of a once prohibited 
and then authorized contract ? On this point the argument of plaintiff's 
counsel is ingenious, but certainly not reasonable, for it is difficult to 
realize how the nullity pronounced by a repealed law can survive the 
repeal of that law, to wit: a contract or acknowledgment posterior to 
that repeal, and destroy the effect of an agreement authorized by a 
special act of the Legislature, one adopted expressly to legalize and 
sanction such contracts. 

Had the Legislature in 1873 passed an act avoiding the condition to 
sell without intervention of courts in every contract of pledge entered 
into after the adoption of the act of 1872 the pledgers could have justly 
complained that such a provision had impaired and defeated an acquired 
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right, but plaintiff can not seriously complain of an act which validates 
his invalid contract, and imparts to its last renewal a validity which, per- 
haps, it had not at its origin. 

The legislative warrants were not exchanged for but converted into 
Auditor’s warrants. Their form was improved, their substance was not 
altered. They were, after as before that indispensable conversion, the 
property of Carr, the pledge of the bank, a debt of the State. They 
were dressed as required by law to gain admittance in the treasury, and 
in their new form increased in value. Their undressed twins at the date 
of the trial-were still in the coffers of the bank, and, according to the 
- evidence, absolutely worthless. 

If, as charged by plaintiff, there really was an exchange of the war- 
rants, was it not like an exchange of copper for gold, and is this not the 
occasion to apply the rule “that the mandatary is not considered as 
having exceeded his authority, when he has fulfilled the trust confided 
to him in a manner more advantageous to the principal than that ex- 
pressed in his appointment.” R. C. C. 3011. 

The additional grounds raised by plaintiff are : 

First—That the bank was without authority to part with the pledged 
warrants, except for cash. That is exactly what it did; they were sold 
for seven thousand one hundred dollars in cash. 

Second—That the authority to sell legislative warrants was no author- 
ity to sell the Auditor’s warrants. This is a distinction in form, not in 
substance. The bank sold what it held as a pledge, a claim of plaintiff 
against the State, the identical claim pledged by the latter, then indorsed 
by the Auditor’s warrants. 

Third—That defendant has sacrificed said warrants, and is liable for 
their value. They were sold on the twenty-fifth of April, 1873, for one 
cent more on the dollar than the lowest price fixed by plaintiff, and, we 
presume, for one cent less than might have been obtained at that date. 
On the thirtieth of June, 1873, the bank, through its counsel, allowed J. M. 
Carr, the plaintiff, a credit of two hundred dollars on a judgment ren- 
dered in its favor and against said Carr. That credit covers the differ- 
ence between the price received from the sale of the warrants and that 
which Newman said “ he was inclined to believe he offered for them.” 

Yonsidering the date of the sale and their value at that date, the war- 
rants were not sacrificed. 


Plaint ff contends that there never was but one act of pledge between 
him and the bank, that of 1871, and that said pledge being the only one 
in existence in 1872, the law when adopted could not, without impairing 
the obligation of that contract, authorize the private sale previously 
prohibited. That said law impaired the rights of John M. Carr on the 
property he had pledged. If so, all he had to do, instead of renewing 
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his contract, instead of authorizing as he did, the sale at thirty-five cents 
on the dollar, would have been to plead the nullity of the pledge, or 
rather of one of its clauses, that which he himself had either proposed 
or accepted. He did the very reverse, and of his own accord, over his 
own signature, far from repudiating the provision of the act of 1872, 
which legalized the one illegal clause of his contract, he renewed his 
obligation and the pledge by which it was secured. F 

Of what right can plaintiff claim that he has been divested? Is it of 
the right to disregard an agreement which he sought to withdraw, a 
consent which he gave to cancel a condition which he fixed, to contest a 
privilege which he granted? In this instance, he could have been 
livested but of the right of violating one of the most important condi- 
tions of his contract, and that right has been swept away by his own 
act and the statute of 1872. , 

There is no error in the judgment appealed fron. 

It is therefore ordered, adjudged, and decreed that said judgment be 
and it is hereby affirmed at appellant’s costs. 


No. 6576. 
THE Mayor Er AL. OF THE TOWN OF PLAQUEMINE Vs. GustTAvE Roru. 


A municipal corporation can impose no tax on any occupation, unless authorized to 
do so by its charter. 
PPEAL from the Justice-of-the-Peace Court, parish of Iberville, 
IA. Marcot, J. - 

Samuel Matthews, for plaintiffs and appellants. 

Barrow & Pope, for defendant. 

The opision of the court was delivered by 

Ea@an, J. The only question presented for our determination in this 
ease is the power of the plaintiffs to impose and collect a license tax 
from a person keeping a warehouse and running a dray in the town of 
Plaquemine. 

The charters or acts of incorporation of municipal corporations within 
the State are the measure as well as the source of their powers. 

No general power to tax occupations, trades, and professions is con- 
ferred by that of the town of Plaquemine, and neither keeping a ware- 
house nor running a dray is among the objects of taxation enumerated 
in the charter; on the contrary, the enumeration of other occupations 
as objects of taxation would seem to exclude the two the taxing of 
which is the matter of controversy here. 1 .N. 8. 126; 3 An, 314. 

It is therefore ordered, adjudged, and decreed that the judgment ap- 
pealed from be affirmed, with costs of both courts. 
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No. 6551. 
Hart & Hesert, ry Liguipation, vs. Pike, BrorHer & Co. 


In executory proceedings, the notice of judgment, to be served on the defendant 
previous to the seizure of the property, must be signed and issued by the elerk, 
and not by the sheriff. 

4 PPEAL from the Fifth Judicial District Court, parish of East Baton 

t Rouge. Dewing, J. 

S. P. Greves and H. M. Favrot, for plaintiffs and appellants. 

Thomas P. Dupree and Herron & Bird, for defendants. 

The opinion of the court was delivered by 

Spencer, J. Defendants took out executory process against certain 
property in the city of Baton Rouge, mortgaged by Hart & Hebert, a few 
days after the latter had made an assignment of their effects to their 
creditors, 

The plaintiffs, representing the creditors, took out an injunction against 
the process, and allege many grounds therefor. It is only necessary to 
notice one of them. They allege, and such is the admitted fact, that the 
writ of seizure and sale was issued without the clerk’s having previously 
issued the notice of judgment prescribed by articles 735 and 736 of the 
Code of Practice. That no such notice was ever issued by the clerk, and 
none ever served on the defendants in the process. It seems that on the 


day the writ came into the sheriff's hands he gave a written nctice to 
defendants that unless the amount be paid in three days he would seize 
and:sell the mortgaged property. 

This notice by the sheriff was not the notice required by law. It 
clearly results from the provisions of the Code of Practice, articles 735 
and 736, that the preliminary notice therein provided for must be issued 
by the clerk. The writ can not legally issue until that notice has been 


given, and the sheriff, therefore, can not have the power to give such 
notice, because he derives his whole knowledge from the writ, which can 
not legally reach him until this notice is given and the delays expired. 
The judgment of the eourt a qua dissolving the injunction with three 
hundred and fifty dollars damages is erroneous. It is therefore ordered, 
adjudged, and decreed by the court that the judgment appealed from be 
annulled and avoided, and it is now ordered that the injunction sued out 
by plaintiffs be sustained and perpetuated, defendants herein paying 
costs of both courts. 


Ox AppLicaATION FOR REHEARING. 
The opinion of the court was delivered by 
Spencer, J. We held in this case that the “ notice to the debtor,” pre- 
scribed by articles 735 and 736 of the Code of Practice, should be issued 
and signed by the clerk. 
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We have carefully reconsidered that opinion, and find that we must 
adhere to it. 

The order or decree of the judge making the mortgage executory is 
so far a judgment that it may be appealed from, and may be enforced 
by execution quoad the mortgaged property. It is a judgment, too, ren- 
dered ex parte, and without the previous citation of the debtor, and it 
would be a strange omission in the law if no notice of this judgment 
was required to be given the debtor before its execution. We find that 
by article €24, Code of Practice, even when the debtor has been cited and 
has made default, a judgment confirmed against him in an appealable 
case can not be executed until notice of judgment has been given him. 
The Code of Practice in this case does not say by whom this notice shall 
be issued and served; yet we apprehend that no one will dispute that the 
clerk of the court is the proper officer to issuc it. Why ? Simply because 
being the only legal custodian of the records, he is the only person who 
can certify what that judgment is. So in the case of executory proceed- 
ings, he is the custodian of the record, of the judgment, and, ex necessi- 
tate, is the proper officer to issue the notice of it. The clerk issues the 
notice, and the sheriff serves it. 

Nor is this doctrine new to the jurisprudence of Louisiana. On the 
contrary, it plainly flows from both the text and spirit of the Code, and 
has been held to be the true doctrine by this court in a number of vases. 
In Nash vs. Johnson, 9 R.12, this court said: “ Article 734, Code of Prac- 
tice, says that when the ereditor isin pesscssion of an act importing a 
confession of judgment he may proceed against the debtcr or his heirs 
without a previous citation, and cause the property to be sold; but in 
obtaining this order of seizure, says article 735, it shall suffice to give 
three days notice to the debtor, counting from that on which the notice 
is given, if he resides on the spot, adding a day for every twenty miles 
between the place of his residence and that of the judge to whom the 
petition has been presented. This notice, says this court in 7 Martin, 
N. 8. 514, is the one the sheriff is to give before seizure; but it is not 
said that it must be a notice signed by lhe sheriff, but one served or given 
by him. It has been held in 15 La. 434, that it is not necessary in execu- 
tory process to serve a copy of the pctition on the debtor, but that he 
must have notice; and it appears to us very proper that such notice 
should be made out by the clerk, with whom the petition is filed, and that 
it should be served by the sheriff. To obtain the order of seizure, it is 
necessary to give notice, says the Code of Practice, that order or writ is 
issued by the clerk on the mandate or judgment given by the judge, and 
it is not possible for the sheriff to give notice except by a notice signed by 
the clerk, he alone having in his possession all the proceedings and the 
order or decree directing the writ to issue. This notice is something 
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like a notice of judgment, and the delay accorded to the debtor before 
the issuing of the writ is to enable the party to apply to the judge for 
an appeal or to adopt some other mode of redress in case the proceed- 
ings are irregular or unlawful.” 

These views, so strongly expressed by our predecessors, meet our 
entire approbation, and give, we think, the true interpretation of our 
law. Wedo not share the apprehensions of defendants’ counsel, as to 
the disastrous effects of this doctrine in unsettling titles in districts 
where a different practice bas prevailed. 

We have lately held that where the notice was signed and served by 
the sheriff, he having the writ in his hands at the time, it was not such 
an irregularity as would vitiate the sale. In the case above quoted 
(9 R. 12) it is said: “ It is possible that the notice would be good if signed 
by the sheriff, after an order or writ of seizure was in his, hands; but 
until he gets such writ he has no authority to act, and can only serve 
the notice given him by the clerk.” 

We therefore conclude that the proper mode is for the clerk to issue 
the notice and the sheriff to serve it; and that its non-observance is 
good ground of injunction. 

The rehearing asked for is refused. 


No. 6505. 
State EX REL. Excuance Bank vs. Boarp or LigvuripatTors. 


Under the funding act of 1874 the Board of Liquidators provided for by that act are 
vested with discretionary power to fund, or refuse to fund, any and every indebt- 
edness of the State presented to them for funding; but by the act of 1875. (sup- 
plementing that of 1874.) they are prohibited from funding any bonds of the 
State enumerated in said act, until this court has declared them to be valid. 

The Board of Liquidators, under said funding acts of 1874 and 1875, having discre- 
tionary powers, can not be compelled by a mandamus, to fund any indebtedness 
of the State. 


Pigs from the Superior District Court, parish of Orleans. Lynch, 
Ps o ae 


Kennard, Howe & Prentiss, for relator and appellant. 

H. R. Steele, Assistant Attorney General, and JT. A. Flanagan, for de- 
fendant. 

The opinion of the court was delivered by 

Mannino, C.J. The relator holds five bonds of one thousand dollars 
each, issued by the State to the Baton Rouge, Grosse Tete, and Opelou- 
sas railroad in 1855, and purchased by him in 1872, Which with their 
coupons he desires to fund in the consolidated bonds of the State. The 
exchange is to be made at the rate of sixty cents on the dollar, under 
the funding act of 1874. To accomplish this he applied to the defendant, 
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who refused to fund them, alleging that the act of May 17, 1875, had 
prohibited it until the Supreme Court of this State had so ordered. 
Thereupon the relator took this proceeding by mandamus to compel the 
defendant to exchange his bonds and coupons for the consolidated bonds 
of the State. , 

The defendant met the alternative writ with a denial that relator was 
in a situation which authorized him to require tnat his bonds be funded, 
and for this: that the act of 1875 expressly prohibits the defendant from 
issuing any bonds in exchange for outstanding bonds or warrants of 
date anterior to January 24, 1874, the legality of which has been or shall 
hereafter be questioned, until said bonds or warrants shall have been 
declared by the Supreme Court of this State legal and valid obligations 
ugainst the State, and that they were issued in strict conformity to law, 
and not in violation of the State and Federal constitutions, and for a valid 
consideration. Acts 1875, p. 110. 

The same act proceeds to declare “ questioned and doubtful as to their 
legality and validity” certain enumerated bonds, among which are 
thirty thousand dollars of bonds of the kind held by the relator, and 
the Board of Liquidation is prohibited from issuing bonds, authorized by 
the funding act, in exchange for the bonds thus enumerated until their 
legality, validity, and consideration have been tested under the provisions 
of the act and a final decree rendered thereon. The relator must there- 
fore obtain from this tribunal a final decree establishing the legality 


and validity of his bonds before he can properly demand of the defend- 
ant that they be funded, and until he has obtained such decree he is not 
entitled to the writ of mandamus to compel the defendant to do that 
which: it is not his duty to do before a final decree of this court is 
exhibited to him declaring such funding to be his duty. 


The answer of the defendant also denies that relator’s bonds form 
any portion of the floating debt, or of the valid outstanding bonds, 
within the meaning of the supplemental funding act, and alleged that 
they did not pass from the possession of the State lawfully, and that 
the State did not receive any valid consideration for them. 

It is manifest that tne issue thus tendered is of higher dignity than a 
mere question of practice. It strikes at the root of the power of the 
Board of Liquidation to fund certain enumerated bonds, or classes of 
bonds, and the whole seope of that power, its original range and extent, 
and its subsequent limitation, come necessarily under review in order 
to determine the rights of relator in the present proceeding. 

The funding act (acts 1874, p. 39) was a confession of bankruptcy on 
the part of the State. It provided for the exchange of all valid out- 
standing bonds of the State, and all valid warrants drawn previous to 
its enactment, with certain exeeptions, for consolidated bonds at the 
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rate of sixty cents in the latter for one dollar of the former. To effect 
this exchange, a Board of Liquidators was constituted, whose duty was 
to receive the old bonds and warrants and issue the new bonds, and in 
case of the rejection of any bond or warrant by this board and its re- 
fusal to make the exchange the holder of the bond or warrant thus re- 
jected might apply by petition to the proper court for relief, and if final 
judgment should be rendered in his favor against the board, then it shall 
be its duty to fund the bond or warrant thus offered. 

’ The supplemental act, enacted the following year, separated certain 
bonds from the general mass of the State obligations, and put them un- 
der suspicion. It enumerated them, in aggregate over fourteen millions, 
and declared their legality and validity questionable, and prohibited 
the Board of Liquidation from exchanging-them until their validity 
shall be tested in the manner pointed out by the act, and prescribed that 
the sole convincing and determinative test should be a final decree of 
this tribunal declaring them to be legal and valid obligations of the 
State, and that they were issued in strict conformity to law, and not in 
violation of the constitution of this State or of the United States, and 
for a valid consideration. 

In order to enlarge this facility for testing the validity of any bond 
enumerated in the proscribed list, permission was given to any person 
assessed for State taxes to institute suit in his own name, or to inter- 
vene in any suit instituted by another, against the Board of Liquida- 
tion and prosecute it to a final termination; and any holder of bonds or 
warrants whose validity is questioned in any suit brought under the 
provisions of this act may intervene in such suit, the final termination 
of all of them being a decree rendered by the Supreme Court, without 
which the bond or warrant thus questioned could not be funded. 

Thus it is apparent that the board was not compelled to exchange 
any bond or warrant that might be presented under the act of 1874 
for a consolidated bond without question. That it had a discretion is 
obvious from the provision made for the holder in case his bond was 
rejected; i. ¢., he may apply by petition to a proper court for relief, and 
if final judgment is rendered in his favor, it shall be the duty of the 
board to fund his claim. 

But the act of 1875 deprived the board of this discretion quoad the 
bonds enumerated in it. So far from imposing upon its members the 
duty of inquiry touching the validity, or legality, or consideration of 
these bonds, the act commanded them to assume that they were invalid, 
illegal, and of no consideration, ard prohibited them from deciding the 
question—prohibited them from exchanging the bonds until another 
designated tribunal had decided it for them. 

Under the act of 1874, it is the duty of the board to fund the general 
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indebtedness of the State, with discretionary power to reject such claims 
as did not seem proper, and with the right to the holder to test the mer- 
its of the rejection before a competent court. Under the act of 1875, 
it is the duty of the board to reject the bonds enumerated in it, and the 
holder of them must himself lift the cloud which that debt declares rests 
upon them, and vindicate their validity, legality, and good consideration 
by obtaining a decree from the court of the last resort in his favor. 
That which was the duty of the board to do under the first act is its 
imperative duty not to do under the second. 

A mandamus is an order issued in the name of the State, addressed 
to an individual, or corporation, or court of inferior jurisdiction, direct- 
ing the performance of some act belonging to the place, duty, or quality 
with which it is clothed. Its object is to prevent a denial of justice, 
and it should therefore be issued in all cases where the law has 
assigned no relief by the ordinary means, and even when a party has 
other means of relief, if the slowness of ordinary legal forms is likely 
to produce such delay that the public good and the administration of 
justice will suffer from it. Code of Practice, arts. 829 et sey. Our courts 
have more extensive power under the Code of Practice in issuing the 
writ than have those of common-law jurisdiction, but it never issues to 
compel public officers to do an act.in which they have discretionary 
power. College vs. Treasurer, 2 La. 395. One of its important and dis- 
tinetive features is, that it is used merely to compel and coeres the 
performance of a pre-cxisting duty. Wherever there is a clear and 
specific legal right to be enforced, or a duty which ought to be per- 
formed, and there is no other specific and adequate legal remedy, the 
writ will issue. It is not granted in doubtful cases. To warrant the 
relief, the relator must have a clear and legal right to the performance of 
a particular act or the fulfillment of a particular duty at the hands of 
the respondent, and this right must be a complete and not merely an in- 
choate right. High’s Extraordinary Legal Remedies, sections 7, 9, 10. 

To justify the issuance of the writ in this case, the relator must have a 
present and perfect right to have the bonds presented by him funded, 


" and it must be the respondent’s duty to fund them, a duty the perform- 


anee of which is not discretionary on the one hand—a right which is not 
inchoate and imperfect on the other. 

Another prerequisite is that the respondent shall have refused to do 
that which was his duty to do. It is not sufficient that the relator has a 
specific legal right to be enforced, but its enforcement must have heen 
obstructed and prevented by the refusal of the respondent. It is not 
sufficient that the relatcr may havea legal duty to perform, but that duty 
must pre-exist, and his refusal to perform it is. the basis of the writ, and 
must be an antees lent factor act which alone justifies its issuance, 
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The relator’s bonds were among those enumerated in the act of 1875 
as “questioned.” The law denounced them as suspect, and imposed 
upon the board the duty of refusing to fund them. It was not only not 
its duty to fund them, but its duty was not to fund them. Its only war- 
rant for funding them was the sanction of their validity and legality, 
attested by a final decree of this court. Until that was imparted to them, 
there was no dereliction of duty by the board in its refusal to fund the 
bonds, and nothing but its refusal to do its duty can furnish the legal 
oceasion for the command to do it. 

It is objected that this ruling will compel circuity of action, and will 
foster multiplicity of suits, which the law abhors, for if the holder of 
bonds is driven to his suit against the board to test their validity, and 
can not halt until he has obtained a final decree of this court, he must 
at last invoke the writ of mandamus to compel the board to fund, and, 
again, that the validity of the bonds can as well be inquired into and es- 
tablished by the writ of mandamus as by the direct action. But it is not 
to be assumed that the board will refuse to do its duty when the bond- 
holder presents that which alone can authorize it to act, viz.: the deerce 
of the Supreme Court. And it must be assumed that the board will re- 
fuse so long as it is its duty to refuse. The writ of mandamus is not 
fitted to ascertain the validity of bonds that are made doubtful, not by 
«a presumption of law merely, but by an express statutory declaration. 
Its essence is the enforcement of a right already ascertained, not the 
ascertainment of a possible right already declared doubtful. 

The intent of the supplemental funding act will be the more apparent 
if we consider the nature and effect of the judgment we are now asked 
to render. It is to make the mandamus peremptory, that is, to say to 
the lower court, there was error in your not ordering the respondent to 
fund the relator’s bonds, although that respondent was never obliged to 
fund them until this decree is exhibited to him. The essential prerequi- 
site to the respondent’s funding them is the decree now rendered upon 
his refusal to fund them. Not until the final decree of this court pro- 
nounces the validity of the bonds is his refusal a dereliction of duty, but _ 
we are asked to declare their validity, and in the same breath to reverse 
the judgment of the lower court as being wrong, when the only thing 
that could justify it in rendering a different judgment would be the ex- 
hibition of our decree, now for the first time rendered. That decree is 
one of the ingredients, an essential ingredient, of the relator’s cause of 
action, but it is not supplied until the action terminates. It should have 
been a germ that developed into life, and gave vitality to a right until 
then only in embryo. By this construction, the decree terminates the ex- 
istence of the action, though without it the action could not have lived. 

The final decree of this court was a necessary preliminary to the 
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rclator’s demand of the board to fund his bonds. The refusal to obey 
that decree was a necessary preliminary to the issuance of the man- 
damus to the respondent. The case lacks both, and therefore 

It is ordered, adjudged, and decreed that the judgment of the lower 
court refusing the mandamus is affirmed with costs. 


CONCURRING OPINION. 


Srencer, J. Inthe case of Durant vs. the Board of Liquidation the 
defense put at issue the validity, consideration, legality, and constitution- 
ality of the bonds, without objection as to the proceeding by mandamus 
being premature. We then held that this objection, made in the briefs 
of counsel only, came too late, and intimated trat such a cumulation of 
the merits with proceedings for mandamus at least avoided multiplicity 
and cireuity of action and diminished costs. In the case now before us, 
the objection to the form of proceeding is specially made in limine. An 
attentive examination of the funding bill and supplementary acts con- 
strains me to the conclusion that the objection must prevail, however 
illogical 1 may think the law to be. , 

I therefore concur in the opinion delivered by the Chief Justice. 

DissENTING OPINION. 

DeBuanc, J. Plaintiff is the holder of several bonds made and de- 
livered by the State of Louisiana to the order of the Baton Rouge, Grosse 
Tete, and Opelousas Railroad Company, and bought, it is alleged, before 
maturity and at their market value. ; 

Defendant refuses to fund said bonds, on the grounds : 

First—That the suspicion which rests on their validity has not been 
removed by a decree of this court. 

Second—That th> board is expressly prohibited, before such a decree, 
from funding any of the bonds belonging to the suspected class. 

Third—That said bonds were not lawfully issued, did not lawfully pass 
from the possession of the State, and they are not, within the meaning 
of our constitution and statutes, any portion of the floating debt of 
Louisiana. 

Thus, without exception, every issue which can now or hereafter be 
raised, by either plaintiff or defendant, in regard to the funding of those 
bonds, is raised in and by their pleadings. Their validity and the title 
of the holder are asserted by plaintiff, denied by defendant. The action 
could be reduced, the defense can not be increased. 

Plaintiff's petition contains two distinct demands, one that the board 
show cause why it should not fund, as required; the other that by man- 
damus we command the funding. The last of its demands is premature, 
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the other is not. If both can not now be urged, the first can, and that 
which is irrelevant does not vitiate that which is relevant. 

Tf plaintiff again appears before our courts, what shall it ask? Less 
the mandamus, which at this very moment it is asking, a decree—to en- 
force which an additional decree may become indispensable—one recog- 
nizing the right, the other ordering the execution of the first. Why, 
then, not decide at once whether the bonds are fundable, whether that 
branch of the action: should be granted or denied ? 

I respectfully dissent from the opinion of the court. 


No. 6537. 


JacoB Strauss vs. M. Soyr er At. 


Th: proces verbal of a sheriff, containing all necessary recitals, signed by the sheriff, 
and the purchaser of the property sold at public sale by the sheriff, and attested 
by two witnesses, has the legal value of a formal sheriff's deed. 


| pea from the Fifth District Court, parish of Orleans. Cillom, 
A OS. 


Hornor & Benedict, for plaintiff and appellee. 

Charles F. Claiborne, for defendant. 

The opinion of the court was delivered by 

Mannina, C.J. The plaintiff enjoined the sale of lot No. 380 on Canal 
street in this city, which was about to take place under an execution 
issued upon a judgment against Mrs. Cormier, of which the defendant 
was the owner by subrogation. -The allegation is that Mrs. Cormier is 
not the owner of the property seized, but that plaintiff owns it by virtue 
of a purchase at sheriff's sale on the thirteenth of December, 1875, 
which has been duly recorded. ; 

The answer is as follows: “ Now comes into court Martin Soye, made 
defendant herein, and for answer to the petition herein requires strict 
proof, of the facts and allegations therein, and prays that plaintiff's de- 
mand be rejected at his cost.” 

The plaintiff offered in evidence the proces verbal of the sheriff's sale, 
and the certificate of its registry in the conveyance office. The defend- 
ant objected to the introduction in evidence of the procés verbal, on the 
ground that it was not a complete sheriff's deed, and upon the court 
overruling the objection reserved his bill to the admission of the evi- 
dence. . 

The ruling of the court was correct; the objection went to the suffi- 
ciency and effect of the evidence, and not to its admissibility. 

No evidence was offered by the defendant, and he relies on a supposed 
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incompleteness of the sheriff's conveyance to plaintiff, alleging that 
there must be a deed from the sheriff supplemental to the proc?x 
verbal. 

The proces verbal of the sheriff in evidence fulfills all the require- 
ments of the Code of Practice (articles 692, 693), and is of itself a deed. 
It contains all the necessary recitals, and is signed by the sheriff and 
the purchaser, whose signatures are attested by two witnesses. 

The judgment was for the plaintiff, and for these reasons — 

The judgment of ‘the lower court is affirmed with costs. 


No. 6414. 


L, C. RoupaNEz ET AL. VS. THE: MAyor AND ADMINISTRATORS OF THE Cry 
oF NEw OrtEaNS. NEW ORLEANS AND PaciFic Rartroap Company, IN- 
TERVENORS, 

An injunction will not issue, at the instance of the taxpayers of a municipal cor- 
poration, to prevent the officers of that corporation from holding an election, 
under the authority of a legislative act, to enable the citizens of the corporation 
to vote to levy, or not levy, a certain tax onthemselves. The action is premature. 
No right of the plaintiffs is, as yet, invaded, and the danger they seek to shun is 
too remote, and contingent, to warrant the issuance of an injunction. 


= from the Superior District Court, parish of Orleans. Lynch, 


A 


J. 
B. h. Forman, J. B. Eustis, and H. N. Ogden, for plaintiffs and appel- 
lants. 

Kennard, Howe & Prentiss, for intervenors. 

Samuel P. Blanc, Assistant City Attorney, for defendants. 

The opinion of the court was delivered by 

Spencer, J. The plaintiffs, Roudanez and forty-two other citizens and 
property holders of New Orleans, bring this suit. They allege in sub- 
stance that each and every one of them owns real and personal property 
in said city liable to-taxation. That the General Assembly, by act No. 20 
of 1876, authorized and required the Mayor and Administrators of New 
Orleans to hold a popular election, to decide whether or nota tax of one- 
half of one per cent on all taxable property in New Orleans should be 
coLected annually for four years, for the use and benefit of the said 
Pacific Railroad Company. That said act and the tax proposed therein 
are violative of the fifth and fourteenth amendments of the constitution 
of the United States, and of various articles of the constitution of 
Louisiana. That the Mayor and Administrators are about to execute or 
attempt to execute its provisions against your petitioners and other 
inhabitants of New Orleans, to their great wrong and injury, ete. 
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Wherefore, they pray for an injunction restraining said officials from 
in any manner attempting to carry into effect the said act No. 20. 

The injunction was granted. 

The Pacific Railroad Company intervened, and moved to dissolve the 
injunction cn the face of the papers, and as being prematurely and im- 
providently sued out. 

The court below sustained this motion, dissolved the injunction, and 
plaintiffs prosecute this appeal. 

The case has been ably and exhaustively argued before us, both as to 
the question of prematurity and as to its merits. But as these are mat- 
ters of fact alleged in the petition, which for the purposes of the motion 
only are taken as true, we do not see how we can do more than pass 
upon the motion and the ruling of the court thereon. If we sustain it, 
that ends the case. If we overrule it, the case will have to be remanded 
to be tried on the questions of law and fact involved. 

The question therefore presented for our decision is, can the plaintiffs, 
citizens and taxpayers of New Orleans, alleging that the defendants, the 
Mayor and Administrators of the city, are about to hold an election to 
decide upon the levying of a tax under act 20 of 1876, and that that act 
is unccnstitutional, and that any tax levied by virtue thereof will be ille- 
gal and void, restrain and enjoin them from so proceeding ? 

It is not pretended that any tax has been levied or is demanded of the 
plaintiffs. Nor is it even asserted that such tax will be levied, but only 
tha it may be the result of the proposed election. 

We think that the danger apprehended is too remote and tvo contin- 
gent to form the basis of a proceeding in court to avert it. 

Courts of justice have enough to do in dealing with real, existing, and 
present wrongs, without anticipating and combating hypothetical evils 


of the future that may or may not arise. It will be time enough for the ~ 


plaintiffs to complain wnen their rights are actually invaded, or when 
danger to their persons or property is imminent and impending. There 
are too many contingencies at present between them and danger to 
justify them in resorting to law. Act No. 20 may yet be repealed, or the 
tax proposed may be voted down, or plaintiffs may cease to be tax- 
payers, or the railroad corporation may cease to exist, or forfeit its 
charter. 

It seems to us that the plaintiffs have set up, and now ask us to pro- 
tect them against, a mere possible adversary, which at present is without 
substance or power to harm them. 

Even if it be conceded that the levy of the tax contemplated by said 
act would be unconstitutional (upon which we of course express no 
opicion), we do not see that that fact would render the holding of the 
election unconstitutional. If the tax would be unconstitutional, it is fair 
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to presume that a law-abiding people would vote it down. We know no 
provision of the constitution which forbids the Legislature from order- 
ing an election to take the sense of the people upon any question which 
it may deem important. If private individuals were thus allowed to 
interfere with and embarrass the government, its most ordinary functions 
could be completely stopped by persons claiming to champion and pro- 
tect the rights of the public. Thus, if the Legislature should in its wis- 
dom direct that a vote of the people be taken upon a proposed con- 
stitutional amendment, or upon the calling of a State convention, or 
upon any other matter, one or more individuals, alleging that the expen- 
ses of such election would increase the State debt, or necessitate a State 
. tax beyond the constitutional limits, could enjoin the holding of such 
election, and in fact paralyze the government in its every step. While 
this court will always be found to favor the largest liberty of the citizen 
asserting his individual rights, and ready at all times to lend its aid for 
his protection, we can not give our sanction to a doctrine which we think 
destructive of all government, and which would fill our courts with liti- 
gations based upon mere theories and hypotheses, and not upon actual 
grievances. 

If the city of New Orleans should, by vote or otherwise, seek to extort 
from the plaintiffs illegal or unconstitutional taxes, whether to pay for 
election or other purposes, they will have ample opportunity to protect 
themselves through the courts. But “sufficient unto the day is the evil 
thereof.” 

We can not better express and conclude our views upon this subject 
than by quoting the language of that eminent jurist, Mr. Justice Cooley, 
in Miller vs. Grandy, 13 Michigan, 548. 

“ An individual has no right as a taxpayer, cither in his own name or 
on behalf of himself and the other taxpayers, to file a bill to enjoin 
proceedings in advance of the actual levy of a tax. He can not seek re- 
dress until his own tax ean be ascertained, and he can not then proceed 
in equity, except to protect his individual interest from injuries not re- 


x *« * * * « 


medial otherwise. 

“Without undertaking to go into any elaborate discussion of all the 
questions which might arise, we feel confident that no case can be found 
which recognizes any propriety in enjoining the preliminary proceedings 
in advance of the actual levy of a tax on either personalty or realty. 
Apait from the palpable difficulty of determining in advance whether the 
complainant will be in a condition to be injured when the tax is assessed, it 
is always to be remembered that, under our system, taxes must be pro- 
annual and somewhat rapid proceed- 


vided for at regular times, and by 


y a % + * ae * * 


ings. x x x x i 
“No court could ever be justified in such an interference with the 
18 
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necessary course of government. After a tax has been assessed and 
becomes collectible, each man’s share becomes severable from the rest, 
and delaying its payment will not necessarily operate upon his neigh- 
bors. These principles are familiar, and rest on good sense and sound 
policy.” 

It is therefore ordered, adjudged, and decreed tnat the judgment ap- 
pealed from be affirmed, with costs of both courts. 


No. 660£. 


JOHN BovsepeE vs. Joun O. AymMes. Execurors or McNerz, Turrp Op- 
PONENTS. 


A party who judicially demands to be paid the proceeds of asale, admits thereby 
the legality of that sale, and is estopped from impeaching it. 

A third opposition is only permitted when the opponent is the owner of, or has a 
privilege on, the thing seized. 


te from the Sixth District Court, paris of Orleans. Saucier, 
iA J, 


Hornor. & Benedict and F. W. Baker, for third opponents. 
F. D. Seghers and C. E. Schmidt, for plaintiff and appellee. 
The opinion of the court was delivered by 
Spencer, J. The material facts alleged by the third opponent, Me- 
Neil, are: That he held a mortgage note of Tabary for eleven hundred 
dollars; that he had foreclosed, via erecutiva, and realized by the sale only 
one hundred and thirty-five dollars of the debt; that pending these pro- 
ceedings Tabary sold a certain other piece of property to his son-in-law, 
Aymes, and took notes secured by mortgage for the price; that McNeil 
proceeded via ordinaria and obtained judgment against Tabary for the 
balance due him, which judgment was, after the sale from Tabary to 
Aymes, recorded as a judicial mortgage. After getting this judgment 
“MeNeil instituted suit en declaration de simulation against Tabary and 
Aymes, to avoid the sale between them. Pending this action to anull, 
Boubede, as holder of the notes given by Aymes to Tabary, took execu- 
tory process, and sold the mortgaged property to Mathé for fifteen hun- 
dred dollars, part cash and part on terms, to meet unmatured note. Me- 
Neil’s executors intervened by third opposition, alleging the above state 
of facts, and reiterating the simulation of the original sale from Tabary 
to Aymes, and charging that the judicial sale, at the suit of Boubede vs. 
Aymes, was a fraudulent simulation to screen Tabary’s property from his 
creditors, and averring that Tabary was in truth himself the owner of the 
notes proceeded upon by Boubede, who was the mere alter ego of Tabary. 
They pray that the sheriff be ordered to retain the proceeds of the sale 
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in his hands, and that McNeil be paid by preference over all others out 
of said proceeds the amount of his said judgment and judicial mortgage. 
The sheriff was ordered to hold the proceeds. The executors also took 
rule on Mathé, the purchaser, to compel him to pay over in cash to the 
sheriff the whole amount of his bid. Mathé in turn took a rule on the 
sheriff to compel him to make him a deed on the,terms of the sale and 
adjudication. The opposition and the two rules were tried together. 
Boubede filed to the third opposition an exception that it disclosed no 
cause for intervening or for the relief asked. 

The court sustained this exception, dismissed the opposition and rule 
of the executors of McNeil, and made absolute the rule of Mathé on the 
sheriff. The executors of McNeil appeal. 

We think there was no error in this decree of the court below. By in- 
tervening and claiming to be paid by preference out of the proceeds of 
the judicial sale in Boubede vs. Aymes, the opponents certainly ratified 
and admitted the legality of that sale. See 3 An. 454; 22 An. 135; 23 An. 
245. 

As a further consequence, if it be admitted that the judicial sale in 
Boubede vs. Aymes was legal and valid, then the sale from Tabary to 
Aymes was also legal and valid, for this judicial sale was predicated 
upon notes given by Aymes to Tabary for the price. It does not lie in 
the mouth of MeNeil to say that the sale from Tabary to Aymes was 
void when he is claiming the price of that sale, realized under execution 
sale in Boubede vs. Aymes. He is estopped from denying the reality and 
existence of either, and therefore shows no cause of privilege or prefer- 
ence on the proceeds, since his judicial mortgage never attached to the 
property. 

But the opponents allege that in truth and fact Tabary. was and is the 
owner of the notes sued upon by Boubede, and counsel ask with great 
earnestness in their brief if we “are prepared to say that Tabary can 
take out of the hands of the sheriff his money, while a judgment cred- 
itor, with an execution, stands by claiming it? That money, proved to 
be Tabary’s, can not be seized in the hands of the sheriff, simply because 
a third person, proved to have no interest, claims it.” We certainly 
would not undertake to maintain the affirmative of these questions. 
But, unfortunately, the opponents are not, in this case, in the attitude of 
“a ereditor with an execution,” or of one who has “seized in the hands 
of the sheriff” the funds of Tabary. If opponents had seized the funds, 
and were seeking to hold them, under the allegations that they belonged 
‘to their judgment debtor, Tabary, and that the pretended awnership 
thereof by Boubede was a fraud and simulation, the case would present 
a very different aspect. But they have not seized them. They have 
simply filed a third opposition. Now, this court well said in Livaudais 
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vs. Livaudais, 3 An. 454; that “a third opposition is allowed but in two 
cases; first, when the third opponent is the owner of the thing seized; 
second, where he has a privilege on it.” C. P., arts. 397,401. In the case 
at bar the opponents do not and can not pretend to be owners of the 
fund in the sheriff's hands, and we have seen that their judicial mort- 
gage, recorded against Tabary after the sale by the latter to Aymes, did 
not attach to the property so sold, and the proceeds of which are in’ 
question in this suit. We see no other ground for claim of preference. 

We see no error in the decision of the court below on the rules taken 
by opponents and Mathé. . 

It is therefore ordered, adjudged, and decreed that the judgments ap- 
pealed from be affirmed, with costs in both courts. 


DISSENTING OPINION. 


DeEBxanc, J. Inv this case, to a third opposition filed by the executors 
of Alex. McNeil plaintiff opposes the exception that their pleadings dis- 
close no.cause of action. For the purposes of the trial of that excep- 
tion the averments of opponents must be taken as true. What are they ? 
Tabary is a debtor to the succession of McNeil; that succession has ob- 
tained a judgment against him; that judgment has been recorded; by 
that recordation that succession has acquired a judicial mortgage on 
Tabary’s property. 

Had he any property at the time the McNeil judgment was obtained 
and the McNeil mortgage acquired? He had. The property affected by 
that mortgage was, it is alleged, apparently transferred by Tabary to 
Aymes, and a note from Aymes to Tabary, representing the purchase 
price of that simulation, apparently transferred to Boubede, the chosen 
agent of Tabary. Though he held that note for Tabary, Boubede has 
caused Tabary’s property to be seized and sold to satisfy a note belong- 
ing to Tabary. At that sale, Mathé, an innocent party, purchased that 
which, up to that date, had not ceased to be Tabary’s property, and was 
then opposed by the McNeil mortgage. 

Do the opponents claim the nullity of that sale and its proceeds? 
They do not. The sale from the sheriff to Mathé has alone divested 
Tabary’s title to that property, and, by that sale, the only one recognized 
and ratified by opponents, the McNeil rights have been transferred from 
the property to the proceeds of the ratified sale, and, under the plead- 
ings, the MeNeil succession is entitled to these proceeds. Otherwise, 
they shall pass from the sheriff to Boubede, from Boubede to Tabary. 

I do not think that the ratification of the sale from the sheriff to Ma- 
thé ratifies the sale from Tabary to Aymes and the transfer to Boubede. 
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The sale to Mathé is a real contract; the other never had any legal ex- 
istence. It was not the simulated note and the simulated mortgage en- 
forced by Boubede which imparted to the sheriff's sale its undisputed 
validity; it was the owner’s consent and the creditor’s ratification. Ta- 
bary’s mortgaged property has been sold by Tabary’s agent, by his con- 
sent, under his instructions, and his creditor, the mortgagee, claims by 
preference the proceeds of that sale, and on opposition to whom? Ta- 
bary, his debtor. 

It may be that there has been no fraud, no simulation, on the part of 
either Tabary, Aymes, or Boubede, but it is charged there was, and, 
though the charges may be unfounded, though, if investigated, they 
could not be verified, they stand admitted by the exception and during 
its trial. Taken collectively, they do disclose a cause of action, and, per- 
haps, the most appropriate action that could have been resorted to un- 
der the circumstances, to defeat the nearly realized effects of the alleged. 
simulation. 

For these reasons, and believing, as I do, that the judgment of the 
lower court should be reversed, and the exception dismissed, I respect- 
fully dissent from the opinion read by Mr. Justice Spencer. 


No. 6566. 
SamMvue. F. Ticknor vs. M. M. A. Catnoun. 


‘The contents of a lost instrument creating obligations can not be shown by parol, 
until the loss itself has been proved and properly advertised. 

Where an absentee, represented by a curator ad hoc, who has not been able to com- 
municate with his client, is sued on an instrument alleged to be signed by him, 
the plaintiff must prove the absenteo’s signature as strictly. as though the signa- 
ture had been denied. 

PPEAL from the Ninth Judicial District Court, par'sh of Rapides, 
Orsborn, J. Trial by jury. 

R. J. Bowman, for plaintiff and appellant. 

A. Carahan, for defendant. 

The opinion of the court was delivered by 

Eaan, J. This is an attachment suit against the defendant, a non- 
resident, based upon an alleged written obligation given in considera- 
tion of a stay of execution for twelve months upon a judgment of plain- 
tiff vs. W. S. Calhoun, obtained in the district court of Grant parish, and 
to secure its payment. The defendant was represented by an attorney 
ad hoc, who waged a vigorous and successful defense. 

We deem it unnecessary to notice the exceptions to the action and to 
the attachment, and also most of the bills of exception with which the 
record abounds. 
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The answer was a general and special denial, and sets up that the 
plaintiff must sue Miss Calhoun and obtain judgment before attaching. 
The force or propriety of this last position we are unable to perceive. 
The papers and judgment in the case of Pratt & Ticknor vs. W. 8. Cal- 
houn, to secure which it is alleged defendant bound herself, were de- 
stroyed by the burning of the court-house in Grant parish. An act was 
passed in 1875 authorizing and prescribing the mode of reviving the 
burned records. It does not appear that plaintiff availed himself of its. 
provisions; but we do not regard that as furnishing the exclusive means 
of evidence of the destroyed documents. The existence, character, 
date, and amount of the judgment vs. W.S. Calhoun are set forth in 
the written agreement of suretyship found in the record, and while the 
production of other evidence of the condition of the record at the time 
of its destruction would have been safer and more satisfactory, we are 
not prepared to pronounce it absolutely necessary. The attorney ad 
hoc applied for a continuance, which should have been granted. 

The case was tried by a jury, which returned “ a verdict for defendant, 
as in case of nonsuit, the plaintiff having failed to prove the signature 
of Miss Calhoun.” Upon this an absolute judgment of dismissal was 
erroneously entered in the court below. The only evidence of transfer 
of the judgment of Pratt & Ticknor vs. W. 8. Calhoun, or of debts due 
said firm to the plaintiff, is that of Robert A. Hunter, who says, “he 
received letters to that effect from both members of the firm, which are 
now mislaid or lost, and can not be found after diligent search.” 

We think the exception to the reception of parol evidence of transfer 
should have been sustained. The evidence was essential to recovery. 
The testimony of the witness himself disclosed the existence of better 
and written evidence, which no sufficient effort had been made to re- 
cover and no proper foundation laid to supply. Lockhart vs. Jones, 9 
R. 381. In this casethere is no affidavit of plaintiff and no advertisement 
of loss, and the testimony of his former counsel that he had made 
diligent search for the letters without success was not sufficient. See 
same case, 9 R.; 3 An. 228; C. C. 2279, 2280. 

The evidence of plaintiff is loose and unsatisfactory. He seeks to re- 
cover from the defendant the debt of another, evidenced by judgment 
alleged to be destroyed, and of which no other evidence is given than 
the acknowledgment in the instrument of suretyship sued on, the authen- 
ticity of which is denied. The compliance with the condition of the obli- 
gation is not shown in the manner provided in it; i. e., by the written 
statement of W. 8. Calhoun on the instrument of suretyship that the 
stay of execution had been allowed him. There is neither allegation 
nor evidence as to whether the judgment had or had not been satisfied 
by the judgment debtor or by sale of his property. The defendant was 
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a non-resident, whose appointed counsel made affidavit for time to com- 
municate with his client and of a probable substantial defense if allowed 
opportunity to urge it. Both were denied him, and he was forced into 
an early trial. There was no evidence of the execution of the instru- 
ment sued on by any witness who had seen the defendant sign it; none 
by any witness who had ever seen her write or sign her name; none by 
comparison of proved or admittedly genuine signatures. One witness 
swears to having received one letter from Miss Calhoun, whom he had 
never seen and never seen write. The letter was not present on the trial, 
and the witness had not seen it for three years, but said the signatures 
to the letter and the instrument sued on were the same. Another witness 
swore that he never saw the defendant sign her name, but had received 
letters from her, and believed the signature to the document sued on to 
be hers. The letters were not present, were not exhibited to the court 
or jury, nor is their date given. Another witness swore that he believed, 
but was not positive, that the signature was Miss Calhoun’s; could not 
say he ever saw her write her name; had often seen the writing of the 
defendant; could not say whether he ever saw Miss Calhoun’s signature, 
except on correspondence between her and her brother; didn’t recollect 
whether the brother had shown him more than one letter, and winds up 
by saying that the signature upon those letters “was said by her brother 
to be that of defendant; he also saw her signature officially,” but does 
not disclose how, when, or where; and neither the letters nor the signa- 
ture “seen officially,’ though he had just admitted he never saw her 
write, were produced for comparison. The whole evidence of this wit- 
ness shows that he testified from hearsay. 

We think the plaintiff should have been held to the same strictness of 
proof against an absent defendant, represented only by an attorney ad 
hoc, as though the signature were specially denied by a defendant pres- 
ent or by his heirs or other representatives. C. C. 2245; C. P. 325; 9 L. 
562; 18 An. 419; 21 An. 148, 523. That evidence is only of three kinds: 

First—Of witnesses who saw the instrument signed. 

Second—Of witnesses who had often seen the party write and sign 
his name; and 

Third—By comparison of handwriting; i. e., by the production and 
comparison before the court and jury of signatures, proved or admitted, 
with that sought to be proved, so that the court or jury may themselves 
be able to compare and judge for themselves. ’ 

In 21 An. 148, just cited, one witness said: “I recognize the signatures 
as being genuine, having paid many drafts bearing the same signatures 
and never disputed by either party.” Another witness said: “I recog- 
nize said signatures as being genuine, on the ground that I have often 
The court held that the evidence was 


” 


and often seen said signatures. 
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insufficient, and that article 325, Code of Practice, is the controlling law. 

We agree with the jury in the case at bar that “the plaintiff failed to 
prove the signature of defendant ” by legal or satisfactory evidence, and 
that he has not made his case certain. As, however, the judgment does 
not conform to the verdict, which was one of nonsuit, the costs of ap- 
peal must be allowed him. 

It is therefore ordered, adjudged, and decree. that the judgment of 
the court below be set aside and avoided, and that plaintiffs suit be 
dismissed as of nonsuit. 


No. 5178. 
R. G. Larrine vs. Fassmanx, Bryant & Co. 


Section 5057 of the United States Revised Statutes declaring that suits by, or against 
an assignee in bankruptcy, touching any property, or rights of property trans- 
ferable, or vested in such assignee, must be brought within two years from the 
time when the cause of action acerued for, or against him, only applies to causes 
of action which aeerue after the bankruptcy and in which the defendant really 
sets up an adverse interest to the plaintiff. It does not apply to suits brought by, 
or against the bankrupt, before his bankruptcy, and to which the assignee merely 
makes himself a party, in order to carry on the suit. 

A partner in commendam is entitled to sue for a settlement of the partnership, and 
usesrtain, and demand his share of its assets. 


tee from the Sixth District Court, parish of Orleans. Savcicr, 
ti Jz 


Randolph, Singleton & Browne, for plaintiff and appellant. 

Thomas Gilmore and J. Ad. Rozier, for defendants. 

The opinion of the court-was delivered by 

Wyty, J. Plaintiff brought this suit in March, 1867, for the parti- 
tion of the partnership existing between plaintiff and defendants for the 
manufacture of bricks. In February, 1869, R. G. Latting was adjudged 
a bankrupt and his estate assigned to E. E. Norton, assignee. In June, 
1873, more than two years after his appointment, the assignee made him- 
self a party to this suit. Thereupon E. K. Bryant, one of the defendants, 
excepted, on the ground that under the bankrupt act the assignee was 
barred by the lapse of two years from instituting this proceeding or be- 
coming a party to this litigation. He also excepted to the litigation by 
Chambers, the alleged commendam partner of R. G. Latting, on the 
ground that he was without interest, and could not interfere in this pro- 
ceeding. The court maintained the exception and dismissed the suit. 

E. E. Norton, assignee, and William Chambers, the alleged commendam 
partner of R. G. Latting, have appealed. 

We think the court did not err. 

The assignee permitted more than twe years to clapse before making 
himself a party to the proceeding. By section 5057 of the Revised 
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Statutes of the United States the suit could not be maintained by the 
assignee. Chambers, the alleged commendam partner of Latting, is 
wholly without interest to interfere in the settlement of the partnership 
for making bricks which was formed in February, 1862, between R. G. 
Latting and the firm of Fassman, Bryant & Co. The contract between 
Latting and Fassman, Bryant & Co. is in the reeord, and there is no au- 
thentic evidence that Chambers was a commendam partner of the part- 
nership for the manufacture of bricks. 

The position that before going into bankruptcy R. G. Latting conveyed 
to Chambers his interest in the partnership the settlement of which is 
the subject of review can not be maintained. Both before and after the 
bankruptey he joined R. G. Latting in filing petitions in which he judi- 
cially admitted the interest of Latting and only claimed to be a commen- 
dam partner of Latting. 

Judgment affirmed. 


On REHEARING. 

The opinion of the court was delivered by 

DrBianc. On the first page of the transcript, whese petition do we 
find? Not that of R. G. Latting, but that of “the commercial house cf 
R. G. Latting, a general partner, and William Chambers, a partner in 
commendam.” In that petition, filed since more than ten. years, the two 
partners aver that in February, 1862, they formed a copartnership with 
the commercial firm of Fassman, Bryant & Co., and they pray for a set- 
tlement of that copartnership. 

Of the three defendants, James D. Brown alone denies, and so far only’ 
as he is concerned, the existence of that copartnership. He charges that 
he never authorized or sanctioned the same. It may be that he was and 
is not a member of that copartnership. As to the others, they were. 
This fact is established by their judicial admissions ; and, besides, by 
proof adduced on the trial, which stands uncontradicted, and corrobo- 
rates those admissions. 

The answers of defendants were filed in March and April, 1867. In 
1868 the matter in litigation was referred to an auditor; and in 1869 the 
auditor submitted his report. To that report, on the nineteenth of 
March, 1873, R. G. Latting and William Chambers filed their oppositions. 
In June, 1873, Bryant excepted to those oppositions on the grounds — 

First—That in February, 1869, Latting was adjudged a bankrupt, and 
on that account could not oppose the auditor’s report. 

Second—That the supposed causes of action of plaintiff are barred by 
the statute of limitation. 

Third—That Chambers is no party to this suit, and can not be heard 
in the manner and form attempted. 

In June, 1873, Norton, as Latting’s assignee, joined in this controversy. 
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The matter in litigation was referred to an auditor before Latting was 
adjudged a bankrupt, and the auditor made his report on the fifteenth of 
February, 1869. On the ninth of June, 1873, Latting’s assignee appeared 
in court, and simply said: “I make myself a party to this suit, and 
adopt as my own the petition of plaintiff.” He prayed for nothing more, 
for nothing less, than the commercial house of Latting had already 
asked. To this proceeding on assignee’s part a plea of prescription is 
opposed. 

Section 5057 of the Revised Statutes provides that “no suit at law or 
in equity shall be maintained, in any court, between an assignee in bank- 
ruptcy and a person urging an advertisement touching any property or 
rights of property transferable to or vested in such assignee, unless 
brought within two years from the time when the cause of action accrued 
for or against the assignee.” ‘ 

In this case no right of action accrued to or against any of the parties 
after the bankruptcy. The assignee brought no suit, did not even file 
an opposition. In a suit and opposition which he found already filed he 
asked to be and was allowed to appear as Latting’s assignee, to continue 
what Latting had commenced. 

In 1873, before the assignee became a party, the commercial house of 
Latting had sued for a settlement of the copartnership, and the two 
partners, Latting and Chambers, had filed oppositions to the auditor's 
report. All the assignee had to and could do, all he did, was to file an 
appearance. To what can the invoked prescription apply? Is it to the 
action then pending, instituted in 1867, and never discontinued? Is it to 
the assignee’s right to file an appearance ? 

Tn his evidence, taken under commission, Latting said : “Tn the fall of 
1868 I gave Mr. Chambers a writing stating that upon a final and amica- 
ble settlement of accounts between us I found myself indebted unto him 
in a certain amount, and transferred to him my interest in all the assets 
of the copartnership. He had paid and assumed to pay its debts.” 

“Tf a chose in action upon which a suit has been brought was assigned. 
before the ‘commencement of proceedings in bankruptcy the suit may 
still be prosecuted in the name of the bankrupt, and the assignee is the 
only party who can control the transfer.” Bump’s Law and Practice, p. 
128. , 

Is the assignee, in and as to every case, an indispensable party? As 
to that, the statute is permissive : “He may or he may not sue. It only 
becomes his duty to prosecute a suit where the interests of the estate 
demand it. When he does, he must show that interest. Unless it be to 
protect some right, there is no reason to make him a party to a pro- 
tracted litigation. Of the necessity to proceed cr not to proceed he is’ 
in the first instance the judge,” Bump’s Law and Practice, p. 128 to 130. 
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The plea of prescription is not warranted by the facts. “ Plaintiffs do 
not claim an interest adverse to defendants in or touching any property 
or right of property of the bankrupt transferable to or vested in the 
assignee, nor do defendants claim any interest adverse to plaintiffs in or 
touching any property or right of property.” Ninth vol. National Bank- 
rupt Register, p. 38 to 47; fourth vol. National Bankrupt Register, p. 161 
and 162. 

Defendants contend that Chambers can in no way, be considered a 
party to this suit, and that he should be entirely ignored, inasmuch as 
the liquidation of a partnership concerns only the partners, and takes 
place between them without the interference of the partner in’ com- 
mendam. That argument presents two questions : 

First—Is the partnership in commendam recognized by our laws, and, 
if recognized, is the partner in commendam entitled to a share of the 
profits ? 

Second—If entitled to a share in the profits, has he or not an action to 
compel the settlement of the partnership or copartnership, an action to 
ascertain, fix, and recover that share ? 

That of the profits he has a proportionate share no one can justly 
deny. The Code so provides. It is manifest, then, as there exists no 
right without a remedy, that he has an action to enforce any right which 
he may have acquired as a partner or as his partner’s transferee. 

It is therefore ordered that the former decree of this court be set aside, 
the judgment appealed from annulled, avoided, and reversed, the excep- 
tion filed by E. K. Bryant on the seventeenth of June, 1873, overruled 
and dismissed, and this case remanded to the lower court for trial on 
the merits ; the costs of the appeal to be paid by defendants. 


No. 6400. 
Crry oF NEw ORLEANS vs. JuLiIus KAUFMAN ET AL. 


The constitutional provision that taxes shall be equal, and uniform, does not pre- 
vent the Legislature, or any municipal corporation authorized thereto by the 
Legislature, from dividing the objects of taxation into different classes, and im- 
posing different taxes on each class. It merely requires that the tax on each 
member of the same class shall be the same. 


eo from the Superior District Court, parish of Orleans. Lynch, 
AA J. 


S. P. Blanc, Assistant City Attorney, for plaintiff and appellant. 

Buck & Dinkelspiel, for defendants. 

The opinion of the court was delivered by 

Mannine, C.J. The city of New Orleans sues for two hundred and 
fifty dollars as license tax for pursuing the occupation of junk dealer. 
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The clause of the ordinance upon which the right to demand this sum 
of the defendant is based is: “ Every member of a company or firm, and 
every person not connected with a company or firm, keeping a junk 
store, or old iron, brass, copper, second-hand machinery, cordage, rags, 
loose cotton, and like articles, two hundred and fifty dollars.” 

The defendant attacks the constitutionality of the ordinance because 
of its discrimination of his avocation from the ordinary dealer in mer- 
chandise, and, having deposited in court or tendered the sum admitted 
to be due for license as such dealer in merchandise, prays to be relieved 
from the larger tax now demanded. He also avers that the tax is not 
uniform, since it imposes different sums for license on the general dealer 
in merchandise and the dealer in specified articles, and he denies the 
authority of the General Assembly to empower the city to impose a tax 
for trade licenses and professions. He also denies that he carries on a 
junk store, and alleges that he is engaged in a general wholesale and 
importing business, the license tax of which is only one hundred dollars. 

Worcester defines junk to be pieces of cable or old cordage, used for 
making points, gaskets, mats, etc. The ordinance has also defined what 
it means by a junk store, evidently intending by the use of the disjunc- 
tive conjunction immediately after that expression to show that what 
followed was an amplification or explanation of its meaning. 

A junk store seems to be as clearly defined as a drug store. One of the 
witnesses, describing the kind of business pursued by defendant, says: 
“Tt isa junk shop, a place where anything can be bought or sold, as paper, 
cordage, old rags, old iron, anything at all that they can sell.” The de- 
fendant, explaining his business, says he will buy old iron, old rags, old 
books, old tin pots, ropes, and tin cans. From which it follows that he 
does keep a junk store; and that this is an avocation, distinct and specific 
from that of the ordinary dealer in merchandise, is apparent. It forms 
a class by itself, and its signification is as well understood as are the ex- 
pressions dry goods store, drug store, or groceries store. 

The constitutional requirement that taxation shall be equal and uni- 
form throughout the State (article 118) does not inhibit the Legislature 
from, nor deprive it of, the power of dividing the objects of taxation 
into classes, but it does command the law-making department of the 
government to impose thesame burden upon all who are in the same 
class. It has been held (State vs. Lathrop, 10 An. 398,) even that a tax 
or license may be imposed upon one kind of insurance companies, and 
another and larger tax upon a different kind, and that, too, when the 
only difference was that one was a foreign incorporation and the other . 
not. There is much stronger reason to hold that the particular avoca- 
tion described in the ordinance as a junk store forms a class, separate 
and distinct from that of a wholesale dealer and importer, in which latter 
the defendant places himself. 
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It is also urged that the General Assembly is without power to impart 
to the City Council the authority to levy taxes or collect licenses. The 
constitution empowers the General Assembly, in the article already 
quoted, to levy and enforce taxes and licenses, and the power of that 
body to create municipal corporations and delegate to them the author- 
ity to impose taxes, is universally recognized. An eminent writer, 
Cooley’s Taxation, 51, treating of the general proposition that a Legis- 
lature can not delegate its powers, says: “One clearly-defined excep- 
tion to the general rule exists in the case of municipal corporations in 
the levy and collection of local taxes. Universal custom, which tacitly 
or expressly has been incorporated in the State constitutions, has made 
them a part of the general machinery of State government, and in their 
case the State does little beyond prescribing rules of limitation, within 
which, for local purposes, the power to tax is left to them, with authority 
subordinate to that of the State to make rules for its regulation and 
execution.” 

The Legislature has empowered the City Council (Acts of 1870, extra 
session, pp. 35-37,) to levy taxes, and impose a license tax upon all per- 
sons pursuing any trade, profession, or calling, and in pursuance of the 
authority thus conferred the tax now complained of was imposed by the 
city ordinance. The defendant is subject to the burden thus legally 
placed upon him, and the judgment of the lower court relieving him of 
it is erroneous. ' 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court is avoided and reversed, and that the plaintiff now have 
and recover of the defendant, Julius Kaufman, two hundred and fifty 
dollars, with five per cent per annuin interest from the first day of 
March, 1876, and costs of both courts ; that the injunction sued out by 
plaintiff is perpetuated, and the lien and privilege of plaintiff upon the 
property of the defendant, as asserted in his petition, is recognized and 
ordered to be enforced. 


No. 6549. 
Rensuaw, CammMack & Co. vs. Epwrs C. HERBERT ET AL. 


The action to annul a mortgage given by a debtor in favor of one of his creditors, 
on the ground of simulation and fraud, is prescribed by one year from the date 
of the mortgage. 

PPEAL from the Ninth Judicial District Court, parish of Rapides, 

LA Orsborn, J. 

T. C. Manning, for plaintiffs and appellees. 

W. F. Blackman, for defendants. 

The opinion of the court was delivered by 

Eean, J. Plaintiff sues to enjoin the execution of two judgments 








{ : 
286 SUPREME COURT OF LOUISIANA, 


Renshaw, Cammack & Co. vs. Herbert. 


against defendant, Herbert, and to annul and revoke said judgments 
and mortgages given to secure the debts on which they were obtained, 
on the ground of simulation, fraud, and injury to himself, a judgment 
creditor of defendant. 

The prescription of one year is pleaded by defendants. 

The evidence does not sustain the charge of simulation. It appears 
that the notes secured by the mortgages, and which were the basis of 
the judgments attacked, were given in lieu of pre-existing notes held by 
the mortgagees, which were offered in evidence and most of which bore 
dates anterior to that upon which the plaintiff obtained his own judg- 
ment against the defendant, Herbert. There is no evidence to contra- 
dict the direct proof of these debts. Indecd, the reality of the debt of 
defendant, Pickens, is admitted by plaintiff's counsel. If there was fraud 
which rendered the contracts, mortgages, and judgments attacked liable 
to be set aside at the suit of plaintiff, it was to secure certain creditors 
in preference to others. These mortgages had been given more than 
one year before the institution of this suit to avoid them, which was 
also instituted more than one year after plaintiff himself obtained judg- 
ment against the defendant, Herbert, the common debtor. 

The plea of prescription must prevail as to the mortgages sought to 
be avoided. C. C. 1987, 1994. 

As to the judgments to enforce the mortgages, it would follow that the 
plaintiff can not complain, and their avoidance would be of no advan- 
tage to him. Indeed, it is difficult to see how, standing by themselves, 
junior judgments could affect injuriously a prior judgment creditor, or 
confessing them could be considered as giving an unjust preference over 
one who had already obtained his judgment more than tw®lve months 
before. 

The facts of the case sufficiently justified the plaintiff's action to make 
us unwilling to award damages. 

It is therefore ordered, adjudged, and decreed that the judgment ap- 
pealed from be annulled, avoided, and reversed, that the injunction sued 
out by plaintiff be dissolved, and that there be judgment in favor of the 
defendants and against the plaintiff, with costs of both courts. | 

The Chief Justice recuses himself, having been of counsel. 


No. 6613. 
A. D. Dortocovrt vs. Francors Lacrorx. 


Consequential damages, and damages on account of deprived prospective profits, 
based on the opinions of witnesses, will not be allowed. (C. C. 2608. 

The vendee may hold the vendor in damages for the latter’s refusal to carry out the 
sale, for whatever loss the vendee has been thereby caused, and for whatever pro- 
fits he has been thereby deprived of. C. C. art. 2589 to 2611. 
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* Doriocourt vs. Lacroix. 


The measure of damages for a breach of contract is the loss arising naturally out 
of such breach; or such as is reasonable to suppose was contemplated by the 
parties, when they formed the eontract, as would naturally flow from its breach. 


te from the Second District Court, parish of Orleans. Tissot, 
A J. 


Charles F. Claiborne, for plaintiff and appellant. 

W. O. Denégre for defendant. 

The opinion of the court was delivered by 

Mannina, C.J. The plaintiff sues for damages for non-fulfillment of 
contract of sale of certain property in New Orleans.’ The defendant had 
permitted his property to become imperiled by the accumulation of 
arrears of taxes, unpaid for several years, and finally arranged with the 
city for a sale of several portions of it, which were duly advertised. At 
this sale the plaintiff bought an improved lot for three thousand two 
hundred dollars, complied with the terms by paying on the spot ten per 
centum of the bid to the auctioneer, and received the proces verbal of 
the adjudication. He then tendered the residue of the cash payment, 
which was by the terms of sale one-half of the bid, and demanded his 
title. Lacroix never gave it to him, nor offered or attempted to give it 
to him. Shortly afterward the same property was sold at the instance 
of a creditor of Lacroix, and bought by that creditor. Plaintiff then 
sued for two thousand dollars damages, and the return of three hundred 
and twenty dollars, the sum paid by him at the adjudication. 

In other proceedings by rule, the notary was compelled to return this 
last sum, or what he had left of it, which he did after judgment to that 
effect, so that the demand for damages is the only question before us. 
The defense is that he could not make a title, because of incumbrances 
upon the property, or rather this defense was made under the general 
denial. ’ 

The first material question for consideration is the nature of the claim 
of plaintiff, for if the object of his demand be the recovery of remote or 
consequential damages, or for profits which might have been made had 
the contract been completed, we should reject it. Damages for supposed 
profits, based upon the speculative opinions of witnesses, will not be 
allowed. Gobet vs. Municipality, 11 An. 300; Minor vs. Steamer, 13 An. 
564. | 

Unquestionably, a part of his demand is based upon the supposed loss 
of profits, and to sustain it much testimony is offered to show that he 
could shortly afterward have sold the property for an increased price, 
one witness declaring that five thousand dollars could have been ob- 
tained for it. Discarding this means of estimating injury alleged to have 
been sustained by him, we have the fact in proof that the property was 
actually sold a few wecks after the adjudication to the plaintiff for four 
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thousand dollars, and, therefore, eight hundred dollars will be the meas- 
ure of his damages, if the law permits him to recover any. 

Our Code declares that the adjudication completes the sale, and the 
purchaser becomes the owner of the property adjudged (C. C., art. 2586, 
new No. 2608), and that in every contract of sale there is a correlative 
right and obligation, for as the vendor may hold the vendee to his bid, 
and make him responsible for the difference in price in a second sale, so 
the vendee may hold the vendor to his engagement, and make him 
responsible in damages for losses he may sustain, or profits he may lose. 
C. C., art. 2589 et seq., new No. 2611. 

The sale was instigated by Lacroix, and he was present at the public 
cry of the property and its adjudication. He not only knew the incum- 
brances upon it, but the sale was made under an agreement, the object 
of which was to relieve his whole property by selling enough to lift these 
incumbrances. The purchaser demanded his signature to the deed, and 
it was for him to object to receiving the title, rather than for the vendor 
to refuse to execute it. If the purchaser chose to risk the defect of the 
title, when no material information was withheld from him by the ven- 
dor, it was not for the latter to complain, and he certainly can not make 
it a ground of refusal to comply with his contract to sell. Reciprocal 
obligations were created between these parties by the sale. The plaintiff 
complied with all that were assumed by him, and all that the law im- 


posed on him by reason of his bid. The defendant did nothing, except 
to entice the plaintiff into assuming a contract which he made no effort 


to perform. 

The Code declares in general terms that the damages due for a breach 
of a contract are the amount of the loss the vendee has sustained, or 
the profit of which he has been deprived (art. 1928, new No. 1934), and 
a recent writer on this subject (Benjamin on Sales, 665,) thus enunciates 
the rule as well settled, quoting the words of a leading case: “ Where two 
parties have made a contract which one of them has broken, the dam- 
ages which the other party ought to receive in respect of such breach of 
contract should be such as may fairly and reasonably be considered, 
either arising naturally, i. e., according to the usual course of things, from 
such breach of contract itself, or such as may reasonably be sup- 
posed to have been in contemplation of both parties, at the time they 
made the contract, as the probable result of the breach of it.” 

We think the sum already mentioned by us the proper amount of 
damages in this case. We are asked to include in it twenty-four dollars, 
us the deficit which the notary failed to pay over under the rule, that 
sum having been consumed in paying costs and commissions, but we find 
no warrant in the record forthat. The proof seems to have been omitted. 

It is therefore ordered, adjudged, and decreed that the judgment of 
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the lower court is avoided and reversed, and that the plaintiff do now 
have and recover of the legal representatives of Francois Lacroix the 
sum of eight hundred dollars, with five per centum per annum interest 
from June 4, 1874, and costs of both courts. 


€ 
No. 6578. 
Succession OF Mrs. E. R. Harpesry. 
When the judgment appealed from does not condemn the defendant to pay any 
specific sum, the amount of the appeal bond must be fixed by the judge a gio. 
If the real amount involved is under five hundred dollars, this court is without 
jurisdiction. 
Opty from the Parish Court for the parish of East Feliciana. 
th Lyons, J. 

F. D. Brame and JV. C. Flower, for oppeosers. 

Wedge & Moore and W. F. Kernan, for the succession. 

The opinion of the court was delivered by 

DeBtanc, J. The counsel for Mrs. Hardesty, the appellee, have moved 
to dismiss the appeal in this case, on the grounds: 

First—That the bond is insufficient in amount for a suspensive appeal, 
and was not filed in time. 

Second—That no amount was fixed by the judge of the lower court in 
his order of appeal. 

This appeal is taken from a judgment homologating the final account 
of an executor. The judgment does not eondemn appellants to pay 
any sum, and this is one of the classes of cases in which the judge can 
and should fix the amount of the appeal bond. 10 An. 345; 20 An. 108; 
21 An. 43, 


The judgment appealed from was signed in April, 1876. The day on 
which it was signed does not appear. A motion for a new trial was 


overruled on the twenty-ninth of April, 1876, and the appeal bond filed 
on the ninth of May, within legal delay. 

The third ground is fatal to the appeal. The judge has fixed no 
amount for the appeal bond, but merely granted a suspensive appeal on 
appellant’s giving bond in amount and conditioned according to law. 26 
An. 208. 

To dismiss this appeal there is an additional reason, and, though our 
attention was not called to it, we are bound to notice it. 

The share inherited from the succession of Mrs. E. R. Hardesty by 
‘ach of the appellants is $1212 45, and by both $2424 90. 

The tableau by them opposed was filed on the twenty-cighth of Sep- 
tember, 1875, and, in June and December, 1874, they had each received, 
and so acknowledged, one thousand dollars, and, together, two thousand 

19 
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dollars. The balance of their shares in said succession is, at most, 
$424 90, to each $212 45, which appellee contends and shows was paid to 
Franklin Hardesty, now dead, and who, at the time the payment was 
made, represented himself and acted as appellant’s attorney. 

Even if we were to consider that the aforesaid balance does not con- 
stitute two separate and distinct claims, and that, as alleged by appel- 
lants, the attorney was without authority to receive it, still the real and 
only amount involved is under five hundred dollars, and this court is 
without jurisdiction, ratione materi, to pass upon it. 

It is therefore ordered, adjudged, and decreed that the appeal in this 
case be and it is hereby dismissed at appellant’s costs. 


DeEBianc, J. It is settled, as contended by opponents, that when the 
creditors of a succession are litigating their rights contradictorily with 
each other, and the value of the succession exceeds five hundred dollars, 
an appeal lies to the Supreme Court, though the claim of each creditor 
may not amount to that sum; but does an appeal lie for the sole reason 
that an opposition is made to an administrator’s account, though the 
pleadings and evidence show that the claim urged is utterly foreign to 
the succession? Assuredly not. 

In this case the only contest is in regard to the payment made by the 
executor to one Franklin Hardesty, an attorney-at-law, representing him- 
self as the counsel and agent of the opponents, and whose authority is 
not denied under oath in the. pleadings filed. The amount thus claimed 
by opposition is $212 45, alleged to be still due to each of the appellants. 
if so, by whom is it due? Is it not by either the executor, if he paid to 
one having no authority to receive, or by Franklin Hardesty’s estate, if 
he had authority to receive and failed to account ? 

The opponents do not dispute the correctness of the active or passive 
man, but only ask that the balance of any shares to which may be en- 
titled the representative of Franklin Hardesty be reduced by the amount 
then received by him in his alleged capacity as their agent and counsel. 
We refrain from expressing an opinion on this point, and, inasmuch as 
appellants conceive that our court can entertain jurisdiction of this mat- 
ter, we will. restrict our decree of dismissal to the other ground upon 
which it is based, and reserve for future adjudication the question of 
jurisdiction passed upon by us with a view of restoring this controversy 
to what we considered as its legitimate channel. 

It is therefore ordered that, with the reservation made, the decree dis- 
missing the appeal in this case be and it is hereby re-affirmed. 
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No. 6555. 
JOHN OsBorN vs. MICHAEL SEGRAS. 

A mortgage given to secure a real debt, on which a judgment has been given, will be 
maintained, although it appear that the judgment, for want 2f jurisdiction in 
the court, is void. 

The judge of a court who has rendered a judgment which is null and void, can not. 
as creditor of one of the parties, avail himself of the nullity. 

PPEAL from the Ninth Judicial District Court, parish of Rapides. 
Daigre, J., Parish Judge, acting for the District Judge, recused. 

KR. J. Bowman, for plaintiff and appellant. 

R. A. Hunter, for defendant. 

The opinion of the court was delivered by 

Marr, J. On the seventeenth of May, 1869, judgment was rendered 
in the district court of Rapides parish in favor of Sampson against Mal- 
vina Goss, on her confession and waiver of domicile, her residence being 
at the city of New Orleans. This judgment was recorded on the twen- 
ty-ninth of March, 1870, in a separate judgment book, which it seems 
the recorder of Rapides continued to use, notwithstanding the require- 
ment of the act of 1869, No. 95, section nine, that all mortgages shall be 
recorded in the same books or series of books. It was recorded as a 
judicial mortgage in the mortgage book on the first of J uly, 1874. 

On the eighteenth of September, 1874, Malvina Goss, by notarial act, 
acknowledged that she was indebted to Michael Segras, “the legal 
holder, owner, and transferee,” in the amount for which this judgment 
was rendered, and to secure the payment she specially mortgaged to 
him a lot in the upper suburbs of Alexandria. This act was recorded in 
the book of mortgages on the seventeenth of January, 1875. 

John Osborn recovered judgment against Malvina Goss in the Sixth 
District Court for the parish of Orleans on the twelfth of April, 1873, 
which was recorded on the thirty-first of May, 1873, in the same sepa- 
rate judgment book, and, on the twenty-seventh of July, 1875, it was 
recorded as a judicial mortgage in the mortgage book in the office of 
the parish recorder of Rapides. 

Execution issued on this judgment, under which the sheriff seized, 
and, on the sixth of November, 1875, offered for sale the lot specially 
mortgaged to Segras. Before the day of sale Segras filed a third op- 
position, setting up his mortgage and asserting his right to be paid by 
preference out of the proceeds of the sale about to be made. Osborn 
bid more than two-thirds of the appraisement, but the sheriff refused 
to adjudicate the property, because of this opposition, and because the 
amount bid was not sufficient to discharge the mortgage in favor of 
Segras. 

Osborn answered this third opposition; and he alleged the nullity of 
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the special mortgage on the ground that the judgment which it was 
given to secure was void for want of jurisdiction ratione persone. He 
also charged that the recorder had interpolated the words, “and known as 
part of lot four, square twenty-two,” which were omitted in recording this 
mortgage, and thas this interpolation by interlining was after Osborn’s 
judgment was recorded; that is, after the twenty-seventh of July, 1875. 

Osborn also took a rule on the sheriff to compel him to make the ad- 
judication and to convey the property to him in accordance with his bid; 
and he took a rule on Segras and the recorder to show cause why the 
alleged interpolation should not be erased. 

The sheriff answered that he could not make the adjudication, be- 
cause the amount bid was not sufficient to discharge the senior special 
mortgage in favor of Segras, and he acted and relied upon articles 683 
and 684 of the Code of Practice. 

The recorder and Segras answered separately, but to the same effect, 
substantially, that the mortgage was filed for record in the office of the 
recorder on the seventeenth of January, 1875; that in copying into the 
mortgage book the recorder inadvertently omitted the words of descrip- 
tion as stated, and when he discovered the omission he corrected the 
record by interlining these words as they were in the original; and they 
also pleaded that the mortgage took effect from the date of filing in the 
office for record. 

The case was tried on these pleadings. The proof satisfied the judge 
that the alleged interpolation was made before the recording of Osborn’s 
judgment, and that it was properly made to correct a mere clerical 
error and omission. He accordingly dismissed the rules, and Osborn 
appealed. The appeal was dismissed on the ground that the appraised 
value of the lot in controversy was not sufficient to give this court juris- 
diction; and this suit was brought immediately after the appeal was 
dismissed. 

The petition sets up the same grounds taken by plaintiff in the two 
rules just mentioned: the nullity of the judgment of the district court 
of Rapides against Malvina Goss, because her domicile was at the city 
of New Orleans; the consequent nullity of the mortgage in favor of 
Segras, and the fraudulent interlineation of the words omitted in re- 
cording the mortgage, without which there would have been no descrip- 
tion of the property mortgaged. 

The petition also charges that this mortgage was given by Goss on 
the eve of her marriage with Segras, for the purpose of shielding her 
property against the pursuit of petitioner and preventing his collecting 
his judgment. 

The prayer is that the judgment in favor of Sampson against Goss, 
‘“‘now owned by said Segras as transferee,” be declared an absolute 
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nullity; that the special mortgage given to secure its payment be also 
declared a nullity, and that petitioner’s judicial mortgage be declared 
superior to said pretended mortgage. 

Defendant pleaded the exception res adjudicata, and he introduced the 
record and proceedings in Osborn vs. Goss in support of his plea. The 
exception was maintained and the suit dismissed, and Osborn appealed. 

All that is set up in this petition touching the nullity of the judgment 
and of the mortgage and the interpolation of the words omitted in re- 
cording the mortgage was passed upon finally in the judgment on the 
rules in Osborn vs. Goss, and that judgment not only declared the mort- 
gage in favor of Segras to be valid, but that it had been so recorded as 
to give it superiority of rank and privilege over the judicial mortgage 
of Osborn. We have no authority to disregard that judgment or to 
open the questions which it settled and determined. 

We may add that the nullity of the judgment for want of jurisdiction 
would by no means involve the nullity of the mortgage given to secure 
the debt for which that judgment was rendered. It has not been sug- 
gested that Malvina Goss did not actually owe Sampson the amount for 
which the judgment was rendered, and this indebtedness was ample 
consideration for the mortgage without regard to the judgment. 

Counsel for appellant says in his brief that there is sufficient evi- 
dence in the record to enable this court to decide the case upon the 
merits, and he expresses the hope that we will end this litigation. We 
infer from this that he attaches no importance to the only new matter 
set up in this suit, the alleged object of Goss in giving the mortgage in 
favor of Segras to shield her property frcm the pursuit of plaintiff. As 
the case was tried on the exception there was no opportunity for offering 
proof of this allegation, and if we deemed it material we would remand 
the cause. But in the view we take of the case this allegation, if proven, 
would not influence our judgment, and we eliminate it as of no value or 
significance. 

We think the plaintiff is concluded on all the real determining points 
by the judgment on the rules in Osborn vs. Goss; but if there could be 
any doubt on that subject there are facts disclosed by the record which 
we can not ignore or pass su) silentio, which were not noticed by counsel 
on either side, and which we consider fatal to the pretensions of the 
plaintiff. 

John Osborn, the plaintiff, was judge of the district court of Rapides, 
and he rendered and signed the judgment in favor of Sampson vs. Goss. 
The petition in that case stated that defendant resided at the city of 
New Orleans, and she expressly waived domicile in her confession of 
judgment. The most casual reading of the pleadings would have ex- 
posed to the judge his utter want of jurisdiction, and the absolute 
nullity of the judgment which he rendered and signed. 








-_ 
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In Jones vs. Morgan, 6 An. 631, plaintiff had been judge of one of the 
district courts, and he had rendered a judgment separating Morgan and 
his wife in property and dissolving the community between them. This 
judgment was manifestly collusive, a fraud upon creditors, and was ren- 
dered at the request of the parties upon. no other evidence than their 
acknowledgments in open court. It was a voluntary separation of 
property by the mere agreement of the parties, which the law declares 
to be null “both as respects third persons and the husband and wife be- 
tween themselves.” C. C. 2427 (2401). 

Plaintiff was a creditor of Morgan and of his succession, and he 
brought suit against the widow and heirs to subject the property in the 
hands of the widow to the payment of his debts. He based his right 
on the nullity of the judgment of separation which he had rendered 
while he was judge, and which he alleged was collusive and fraudulent. 
There was no element of nullity wanting; but this court said other per- 
sons might avail themselves of the nullity, but the judge who rendered 
the judgment could not, and whatever might be its effect as to others it 
was conclusive as to him. 

The judge is bound by his oath of office, by his solemn obligations and 
duty to the public, to administer the law, and he is actively violating his 
duty when he takes cognizance of a cause and renders judgment 
without jurisdiction as well of the parties as of the subject matter in 
controversy. He may do no harm to the defendant who confesses judg- 
ment, but it is certainly deluding the plaintiff to render a judgment in 
his favor which is a mere nullity and which can not be enforced. Judg- 
ments import absolute verity; they are accepted as truth itself, and the 
judge who renders a judgment gives all the assurance which attaches to 
his official character, of his authority and jurisdiction in the cause, of 
the truth of the hypothesis of fact upon which the judgment-is based, 
and of his faithful application of the law to the facts. We can not per- 
mit a party to invoke for his personal pecuniary benefit and advantage 
the nullity of a judgment rendered by him in his public official capacity; 
and he must be held to all the effects and consequences of that judg- 
ment precisely as if there were no cause of nullity alleged or existing. 

The conventional mortgage of the eighteenth of September, 1874, did 
not place the property of Malvina Goss more effectually beyond the 
reach of plaintiff's judicial mortgage than the recording on the first of July, 
1874, of the judgment rendered by plaintiff had already done six months 
before the conventional mortgage was recorded. Plaintiff can no more 
deny or controvert the legal effect of the recording of that judgment 
than he can attack the judgment itself by alleging his want of jurisdic- 
tion and consequent violation of his official duty. The judgment may 
be absolutely void, and the recording of it without effect as to all other 
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persons, but the judge who rendered it stands pledged to its legality 
and validity, and he can not be heard to say that it is not valid or to 
question its effect when recorded as a judicial mortgage so far as his 
personal rights and interests are concerned. The effect, as to him, is 
that the judicial mortgage resulting from the recording of this judgment 
o-itranks the judicial mortgage under which he claims, and that it gives 
to Michael Segras a priority and preference over him without regard to 
the conventional mortgage to which the same effect was given by the 
judgment on the rules in Osborn vs. Goss. 

We think the judgment appealed from does justice between the par- 
ties, and it is therefore affirmed with costs. 


No. 6006. 


A. L. Stawson vs. Rospert J. Ker. 


The surety on a bond, by virtue of which a sheriff releases money, or other property, 
under attachment in his hands, is liable on the bond. { 


— from the Sixth District Court, parish of Orleans. Saucier, 
4m @ 


Sanuel P. Blanc, for plaintiff and appellant. 

Henry B. Kelly, for defendant. 

The opinion of the court was delivered by 

Mannine, C. J. This suit is upon a bond, to which the defendant. is 
surety, executed by W. E. Hunt, to obtain the possession of certain 
moneys in the hands of the sheriff, the proceeds of the sale of property 
which had been attached, the ownership of which was in dispute. 

The plaintiff owned and possessed nineteen mules. In 1871, Hunt, a 
resident of Kentucky, attached them as the property of one O’Brien, his 
debtor. Slawson intervened in that suit, and sought in vain to effect a 
release of his property. Failing in this, and to save the expense of 
keeping the mules, a sale was consented to, the proceeds to be paid over 
to the sheriff, and to remain in his hands in lieu of the mules until a 
final adjudication of the rights of ali the parties. The sale was to be made 
by Montgomery, a public auctioneer. After the sale, Hunt applied to the 
sheriff for delivery of the proceeds to him, and obtained them, at which 
time the bond in question was executed. 

The following answers were made by the defendant on cross-examina- 
tion: 

Question. “ Did you not know that he intended to get the money from 
the sheriff by giving this bond ?” 

Answer. “I thought, as a lawyer, that the sheriff should not have 
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taken the bond. If I had been the lawyer of the sheriff, I would have 
advised him not to take any such bond.” 

Question. “Did you not know that he was taking that bond to the 
sheriff for the purpose of getting this money ?” 

Answer. “I did not think it would be accepted, but I thought it was 
for that purpose.” 

Question. “Answer me this question: Did you not know that Mr. 
Wooldridge intended to get the money out of the sheriff's hands by 
virtue of that bond ?” 

Answer. ‘ Yes, I presumed that was the fact. 

Upon the trial of Hunt’s suit against O’Brien, in which plaintiff was an 
intervenor, the title of the latter to the property was maintained. Calling 
on the sheriff for the money, he was presented with the bond, duly as- 
signed to him. The principal was not to be found ; the property was 
gone ; the money was gone. Nothing remained but the bond. 

The defense is that the instrument sued on was executed in a judicial 
proceeding, and is invalid, because not authorized by law; that the 
plaintiff in an attachment suit is not permitted legally to withdraw from 
the hands of the sheriff the attached property, and that neither plaintiff 
nor defendant can withdraw the proceeds of the sale of attached prop- 
erty from that officer’s hands. 

The equity of the case is so strongly with the plaintiff that his recovery 
can be prevented only by the inexorable prohibition of the law, and if 
this is a judicial bond, possessing the qualities and attributes of that 
species of obligation, and none other, the plaintiff is barred by the want 
of authority of the sheriff, as sheriff, to take it. 

Divest the case of the feature that it was the sheriff who took the 
bond. A party sues his debtor, and attaches property that he chooses 
to allege belongs to that debtor. The real owner intervenes, and claims 
it. There is but one of the three that can obtain a release of the prop- 
erty on bond, and he is indifferent what becomes of that which is not his. 
To keep the property in the custody of the law would consume it. To 
prevent this, the two who ean not bond it judicially agree by a conven- 


” 


tion between themselves that ‘the property shall be sold, and the pro- 
ceeds be paid over to a third person, mutually agrerable to them. This 
third person receives the proceeds of sale, and lends it out, or delivers it 
to one of the claimants, upon the execution of ¢n obligation to pay it to 
the other, if he should be determine! to be the owner of the property 
sold, or to pay it back to him, in order that hc may pay it to the owner. 
Can there be any doubt that a recovery can be had upon such a bond ? 
And if this be so, in what respect is the liability change] when it hap- 
pens that the third person, thus selected by the partics, is an officcr of 
the esurt before which the litigation is pending ? 
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The surety to the bond admits that he knew its object was to enable 
one of the parties to get possession of the money. He signed it in the 
belief that the party principal would get the money, unless the person 
who held it was recalcitrant, and if he did get it, that himself weuld not 
be bound to replace it. We think otherwise. 

We must not be understood as contravening or modifying the doctrine 
that where a judicial bond is taken by.a public officer without authority 
of law, the bond itself is a nullity, and binds no party to it. But the 
obligation sued on is, under the special circumstances of this case, an 
express convention between the plaintiff and intervenor in the original 
suit, having for its object the provision of a mode of preventing the 
destruction of the property, outside cf the special means furnished by 
any specifie directions of the Codes, and in that respect it is an obliga- 
tion that we can legally enforce. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court is annulled, avoided, and reversed, and that plaintiff have 
and recover of the defendant $2461, with five per centum per annum in- 
terest from the eighth day of June, 1873, and costs of both courts. 


No. 6607. 
Union InsurRANCE Company vs. Mrs. DELPHINE BENIT. 
An interlocutory deeree dissolving an injunction on bond, may b2 appealed from. 


ee from the Sixth District Court, parish of Orleans. Saucier, 
iA J. 


Henry Chiapella, for plaintiff and appellee. 
Frank D. Chretien, for defendant. 


On Motron To Dismiss. 


The opinion of the court was delivered by 

Eaan, J. This appeal is from an interlccutory order dissclving, upon 
bond, under article 307, Code of Practice, an injuncticn sued out by Vic- 
tor Benit, third opponent and intervenor, to prevent the execution of an 
order of seizure and sale as the property of another of certain real es- 
tate in the parish of Orleans the ownership of which is claimed by 
him. 

The case is not before us on its merits, and we can. not in this proceed- 
ing pass upon the sufficiency or insufficiency of the title set up, or any other 
matter affecting the merits. The only inquiry is as to the correctness 
of the order of dissolution cn bond obtained by the plaintiff in the 
seizure. The effect of the dissolution was to allow the sale to proceed. 
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This was clearly irregular, and such irreparable injury as to entitle the 
party complaining to appeal. C. P. 566. 6 

The motion to dismiss the appeal must be overruled. The dissolution 
on bond is not permissible in such cases. 

It is therefore ordered, adjudged, and decreed that the interlocutory 
order appealed from be annulled, avoided, and reversed, and the injune- 
tion reinstated at the cost of the seizing creditor, the Union Insurance 
Company of New Orleans, and that said appellee likewise pay the costs 
of appeal. 


* 
ON THE MERITS. 


The opinion of the court was delivered by 

DeBianc, J. For the reasons given in the opinion delivered on the 
motion to dismiss the appeal — 

It is ordered, adjudged, and decreed that the interlocutory order ap- 
pealed from be and it is hereby annulled, avoided, and reversed, the dis- 
solved injunction reinstated, and that the Union Insurance Company of 
New Orleans pay costs in both courts. 


No. 5170. 
TuRNER, Witson & Co. vs. W. W. McMAIN ET At. 


L2zgal citation upon one of several solidary debtors interrupts prescription as to all. 

The interruption of prescription by a suit, works asuspension of prescription, as 
to every one affected by the interruption, during the pendency of the suit. 

Mere inaction on the part of a plaintiff, does not amount to an abandonment of his 
suit. 


= from the Fourth District Court, parish of Orleans. Lynch, 


E. K. Washington, for plaintiffs and appellants. 

Randolph, Singleton & Browne, for defendants. 

The opinion of the court was delivered by 

Howe Lt, J. In May, 1855, plaintiffs. instituted this suit on a note for 
35345 53 against the makers, W. W. McMain, F. Vose, and Mrs. L. C. 
Frierson. Citation was served on McMain only. The case was sub- 
mitted to the judge in May, 1857, who ordered it to “be put back for 
further proceedings.” In 1873 it was again put on the issue docket, Mr. 
and Mrs. Frierson cited, default taken as to MeMain, prescription filed 
by Mrs. Frierson, other proceedings had, and judgment rendered con- 
demning McMain to pay the amount of the note and interest, and main- 
taining the prescription pleaded by Mrs. Frierson, and from the latter 
part of the decree plaintiffs appealed. 
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It is contended on their behalf that citation on McMain, one of the 
obligors in solido, was a continuous interruption of prescription as to his 
co-obligors. 

Article 3552 of the Revised Civil Code provides that “a citation served 
upon a debtor in solido, or his acknowledgement of the debt, interrupts 
the prescription with regard to all others, and even their heirs.” 

This only declares the interruption of prescription as to co-debtors. 
Interruption and suspension are different, and the Code, in treating of 
the suspension of prescription, does not include the service of citation as 
one of the causes with regard to co-debtors. As to those who are not in 
court, the citation operates only as an interruption of the prescription 
which begins again to run. 

This is supported by the fact that the law gives the same effect to both 
the service of citation and the acknowledgment of the debt. It has 
never been contended that an acknowledgment is a continuous interrup- 
tion or a suspension of prescription. 

We think the court a qua did not err in sustaining the plea. 

Judgment affirmed. 


On REHEARING. 


The opinion of the court was delivered by 


Mannine, C. J. The note in suit is a solidary obligation. Shortly 
after its maturity suit was instituted against all parties, but citation was 
served only upon McMain, and W. J. Frierson, the husband of one of 
the obligors. Mrs. Frierson was cited December 1, 1873, and pleads pre- 
scription. This last service was nearly nineteen years after the maturity 
of the note. 


The citation of one of the solidary debtors in 1855 interrupted pre- 
scription as to all the others. The liability of Mrs. Frierson will depend 
upon the question whether that interruption lasted during the continu- 
ance of the suit. The suit was never discontinued or dismissed, and 
ended by a final judgment upon the pleadings and process, as they were 
filed from time to time. 

The counsel for the defendant relies on the declaration of the Code 
that if the plaintiff abandons or discontinues his demand the interrup- 
tion shall be considered as having never happened (Civil Code, article 
3485, new No. 3519), and, while admitting that frequent decisions of this 
court have required that the abandonment must be active, he insists that 
the conduct of the plaintiff in not calling his suit for trial from 1857, 
when a hearing was had.and no decision made, to 1873, when his client 
was first cited, constitutes such an abandonment as the Code has in view. 
In other words, that the inaction of the plaintiff is equivalent to an 
abandonment. 
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He also contends that the interruption of prescription consequent 
upon a citation, is the same as that produced by an acknowledgment of 
the debt, and that in both cases prescription begins to run again imme- 
diately (Civil Code, article 3517, new No. 3552), while his adversary insists 
that when the Code says a suit against one of the solidary debtors in- 
terrupts prescription with regard to all (idem., article 2092, new No. 
2097), it means that the interruption lasts as long as there is a suit. 

The distinction between an interruption and a suspension of prescrip- 
tion is clearly defined, and need not here be elaborated, since it does not 
enter into this case. Our inquiry is of the nature, extent, and duration 
of the interruption produced by a suit. Marcadé, treating of the inter- 
ruption thus resulting, says: 

“Et d’abord une demande en justice, l’article ne parle, il est vrai, que 
dune citation en justice, ce qui pourrait faire croire que l’effet interruptif 
n’est attribué qu’é la demande formée par exploit introductif d’instance; 
mais la raison dit, et tout le monde le reconnait aujourd’hui, que toute 
demande en justice, qu’elle soit formée par une citation ou autrement, 
interrompt la prescription. * had * Ce n’est pas seulement pour 
le temps antérieur a la demande, que cette demande interrompt la pre- 
scription, c’est aussi, comme nous l’avons déja dit en nos observations pré- 
liminaires sur ce chapitre, pour tout le temps que durera l’instance; en 
sorte qu’une prescription nouvelle ne pourra pas recommencer contre le 
demandeur avant le jour oti sera fendu le jugement par lequel cette in- 
stance se terminera. S’il en etit été autrement, si la demande, en effagant 
le temps qui s’est écoulé avant elle, etit laissée la prescription nouvelle re- 
commencer & linstant méme, il s’en serait suivi ce résultat absurde, que 
toutes les fois que le procés aurait duré pendant un temps plus long que 
le délai de la prescription applicable & l’espéce, le droit du demandeur 
aurait été anéanti par la prescription nouvelle avant que le jugement fut 
prononcé,. * # *  C’est done une profonde hérésie que celle 
qui donne a la demande judiciaire l’effet d’anéantir la prescription anté- 
rieure en laissant commencer dés le méme jour une prescription nouvelle.” 
Traité de la Prescription, p. 124. 

Marcadé answers the question which the defendant’s counsel addresses 
to us, whether the plaintiff's remaining quiet for a very long period shall 
not be legally construed as an abandonment of his suit: “ L’interruption 
dure tant que dure le proces, fut il de quarante ans, cinquante ans, et 
plus ;” and Troplong is equally explicit : “Du reste, tant que le procés 
se poursuit, il n’y a pas de prescription possible ; action durat-elle 
trente, quarante, et cinquante ans.” De la Prescription, p. 298. 

We must then inquire if the doctrine of this court has been in accord 
with that announced by the French commentators. The earliest doctrine 
was in 1811, Riviere vs. Spencer, 2 Martin, 83, when it was said that 
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prescription was interrupted in that case by a suit in 1795 which had 
been kept alive till 1801, and the new suit was within time, reckoning 
from the last date, and the court said: “ When possession is interrupted, 
full time must be reckoned from the cessation of the interruption.” 

The point was met fully in Driggs vs. Morgan, 10 Rob. 123, when, con- 
sidering the interruption of prescription by a reconventional demand, 
the court said: “Such interruption necessarily exists during the pen- 
dency of the action, and until its final termination,” and quoted Dalloz: 
“Tl n’y a pas de péremption, ni des lois, de prescription possible, tant que 
la proeédure se poursuit.” In a later case, Wilson vs. Marshal, 10 An. 331, 
the language of the court was imperative: “ It is impossible for preserip- 
tion to run while a suit is pending;” and in Barron vs. Shields, the court 
remarked the omission from our Code of those clauses of article 2247 of 
the Code Napoleon, which declares that the interruption of prescription 
is consid<red as non-avenue if ‘the suit be informal, or the demand be 
rejected, and proceeded: “If a suit be instituted upon a note before it is 
due, and pending the suit the note matures and is protested for non- 
payment, prescription of that note is interrupted so long as the suit lasts 
after maturity, even if the suit be ultimately dismissed upon an excep- 
tion of prematurity.” 13 An.58. _ 

The text of that article of the Code Napoleon is: “Si assignation est 
nulle par défaut de for ne; si le demandeur se-désiste de sa demande; 
sil laisse périmer l’instance ; ou si sa demande est rejetée, Vinterruption 
est regardée comme non-avenue.” We may add to these comments of 
the court the observation that the omission of the clause “s’il laisse 
périmer l’'instance” has a special significance. The absence from our 
Code of that part of article 2247 of the Code Napoleon evinces that its 
object was to extinguish that “ profound heresy” which Marcadé notices 
as prevailing to some extent among the French legists, and to leave no 
room for doubt as to the effect of the interruption of prescription by a 
suit under our law. 

One of the decisions referred to by the defendant’s counsel! in his brief, 
Millaudon vs. Beazely, 2 An. 916, seems to support his theory. The lan- 
guage is: “If it be conceded, as contended for, that the acknowledg- 
ment in the one case and the citation in the other interrupted prescrip- 
tion, it commenced again immediately to run as to this defendant, and 
was completed before the commencement of the present action.” 

Independent of the loose manner in which the dictum is interjected 
into the opinion, and of its qualifying term, we may observe that the 
same court held in the following month that the prescription inter- 
rupted by a suit commenced to run from the date of the judgment in 
that suit; i. e., from its termination, and not its commencement. Hite vs. 
Vaught, idem, 970. These cases are cited in Richard vs. Batram, 14 An. 
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144, where it was said prescription began to run again in favor of an 
obligor, at least from the date of the judgment against his co-obligor. 

From this review of the decisions of this court it will be seen that the 
interpretation of the French commentators has been adopted here from 
an early period, and has been consistently adhered to (unless we may 
except the isolated dictum in Millaudon vs. Beazely as an exception), and 
we may therefore adopt the language of Marcadé, “de tout temps on a 
reconnu que du moment que les droits en actions prescriptibles sont 
portés devant le juge, ils ne peuvent plus périr, pas plus par une pre- 
scription nouvelle que par l’ancienne.” For these reasons— 

It is ordered, adjudged, and decreed that the judgment heretofore 
rendered in this cause be set aside and canceled, and that so much of the 
judgment of the lower court as sustains the plea of prescription in favor 
of L. C. Frierson is annulled, avoided, and reversed, and that there be 
judgment in favor of plaintiff against her for the sum of $5345 55, with 
six per cent per annum interest from the twenty-sixth day of April, 1852, 
and costs of both courts, and that the judgment of the lower court 
against W. W. McMain is affirmed. 


No. 5435. 
Justus Francke vs. His WIFE. 


In asuit for interdiction the fullest investigation into the motives of the plaintiff 
will be allowed. 

In passing on the issue of interdiction, the court will not be controlled by the opin: 
ions of experts, but giving to them a respectful consideration, and to every fact 
bearing on the issue its legitimate weight, will form, and decree its own conclu- 
sions. 

Mere weakness of mind in the defendant will not justify a decree of interdiction, 
when in view of all the evidence adduced, such decree is not necessary either for 
the protection of the defendant’s property, or person, or of society, 


“a from the Second District Court, parish of Orleans. Tissot, 
J. 


T. Gilmore & Sons, and J. L. Tissot, for plaintiff and appellee. 

Gustave A. Breaux, for defendant. 

The opinion of the court was delivered by 

Manninea, C.J. Justus Francke seeks the interdiction of his wife, née 
Pauline Landreaux, for habitual imbecility and insanity. 

Their marriage was in 1855. In the following year the wife was de- 
livered of a still-born child. In 1857, at the birth of a daughter, she had 
puerperal convulsions and epileptic fits (attaques d’éclampsie). She re- 
covered, and five more children were born, all of whom survive, and are 
well formed, and present no trace of constitutional informity. In 1862 
the symptoms of mental disturbance appeared, producing irregular and 
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singular conduct, which increased during the following year to such an 
extent that her mother urged her husband to have her cared for. Medi- 
cal aid was interposed in 1868, and she was sent to the asylum for the 
insane in 1869. She was released from that place by a writ of habeas 
corpus at the instance of her mother in 1870, and has remained under 
her care ever since. This action was instituted in January, 1876. 

The first answer, filed in February, was merely formal, but in May it 
was supplemented by another, alleging that the wife had instituted 
against the husband a suit for divorce, prior to his petition for her inter- 
diction, and that the interdiction was sought only to prevent the divoree— 
that her mental trouble was caused by the cruel treatment of her hus- 
band, whose criminal connection with a concubine under the marital roof 
was neither concealed from her nor her friends, and that through the 
care and kind attentions of those friends she had now sufficiently re- 
covered a healthy tone of mind as toappreciate the peril and the dis- 
grace of her position, and to take the praper legal measures to extricate 
herself from it. 

Objection was made to the filing of this supplemental answer, but it 
was permitted, the court being of the opinion that the more regular 
course would be for objection to be made to the testimony to be offered 
under it, and accordingly objection was thus made, the testimony ad- 
mitted, and a bill reserved. The reasons of the court do not appear in 
the bill, but we think the ruling is correct. In actions for the interdic- 
tion of a party for insanity, investigation of the motives of those who 
are provoking the interdiction are of the utmost consequence. The court 
will guard with peculiar care the alleged lunatic from interference, 
springing from a hostile motive, and will weigh with more precision the 
evidence of lunacy, if the person by whom it is tendered appears to be 
actuated by a sinister intent. 

A commission of physicians was appointed to examine Mrs. Francke, 
three of whom made a joint report in June, 1876, and the fourth later. 
Another commission of four other physicians reported in July. These 
reports, and the testimony of many witnesses, are before us. Before 
summing fp the evidence, it is necessary to speak of the insanity or im- 
becility or infirmities which the Code (Civil Code, articles 382 and 409, 
new numbers 389 and 422,) pronounces to be cause for interdiction. 

Psychologists have vainly attempted to define insanity. The vulgar 
notion is, that it consists in an entire deprivation of reason and con- 
sciousness, but observation has shown that the insane often possess both 
of those mental qualities. Locke defined a madman to be one who 
reasoned correctly from false premises, but that would embrace a very 
large class who are commonly supposed to be sane. Lord Eldon has 
the credit of originating the phrase, “ of unsound mind,” and it is a legal, 
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not a medical, phrase. It is said that no definition can include all the 
varieties of the disorder, but the power which is most manifestly defi- 
cient in the insane is generally the controlling power of the will. Taylor’s 
Medical Jurisprudence, 2 vol. 476, et seq. 

It is conceded in this case that the proposed interdict is nct insane, 
and that is the concurrent testimony of the examining physicians. 

Imbecility is idiocy in a minor degree. An authority on this subject 
(Ray, quoted by Wharton & Stille, Medical Jurisp., 1 vol., section 314,) 
arranges the diseases included in the general term mental derangement 
under two divisions, founded on two very different conditions of the 
brain ; the first being a want of its ordinary development, the second a 
lesion of its structure subsequent to its development, in the former of 
which divisions he places idiocy and. imbecility, differing only in degree. 
The same author informs us that “in imbecility the development of the 
moral and intellectual powers is arrested at an early period of existence. 
It differs from idiocy in the ciretimstance that while in the latter there 
is an almost utter destitution of every thing like reason, the subjects of 
and, further on: “No 


9 


the former possess some intellectual capacity ; 
cases subjected to legal inquiry are more calculated to puzzle the under- 
standings of courts and juries, to mock the wisdom of the learned and 
baffle the acuteness of the shrewd, than those connected with questions 
of imbecitity. * 7 * The real capacity of. the imbecile’s mind 


is to be estimated, not from any single trial, but by a careful appreciation 
of all its powers.” Ray’s Medical Jurisp., see. 63, 121-122. 

Esquirol, classifying those unsound of mind, says: 

“Néanmoins, en ¢iudiant les faits, on peut classer les idiots en deux 
séries dans lesquelles ils se groupent tous. Dans la premiére sont les 
imbéciles ; dans la seconde les idiots proprement dits. Dans la premiére, 
organization est plus ou moins parfaite, les facult’s sensitives et intel- 
lectuelles sont peu développées ; les imbéciles ont des sensations, des 
idées, de la memoire, des affections, des passions, et méme des penchants, 
mais a un faible degré. Ils sentent, ils pensent, ils parlent, et sont sus- 
ceptible de quelque éducation.” Maladies Mentales, 2 vol. p. 288. 

And last, the author just-quoted says: “The term idiot is ‘applied to 
those who from original defect have never had mental power. Idiocy is 
marked by congenital deficiency of the mental faculties. There is not 
here a loss or perversion of what has once been acquired, but a state in 
which, from defective structure of the brain, the individual has never 
beea able to acquire any degree of intellectual power. * * 
There is a state scarcely separable from idiocy in which the mind is 
capable of receiving some ideas, and of profiting to a certain extent by 
instruction. Owing, however, either to original defect, or to one proceed- 
ing from arrested development of the brain, the minds of such persons 
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are not capable of being brought to a healthy standard of intellect. This 
state is called imbecility.” Taylor’s Med. Jurisp. 2 vol. 502. That is the 
state of Mrs. Francke, according to the counsel for her husband, and the 
physician who made a separate report confirms it: “ Madame Francke 
est dans l’imbcillit’, dans cette imbécillité que la m‘decine légale regarde 
comme faisant partie intégrante de l’alienation mentale. TI est, done, 
impossible d’admettre qu’elle est saine d’esprit ; elle est, au contraire, 
aliente pour le médecin legiste.” The joint report of the three physi- 
cians appointed with Dr. Faget is less pronounced than his, and avoids 
(as one of them insists) the declaration that she has reached the state of 
imbecility. Their conclusions are these: 

“lo, Que Madame Francke est atteinte d’un affaiblissement des qualites 
intellectuelles qui va jusqu’é Vimbécillit+. 

* 20. Qu’elle est incapable de se guider dans la vie et de diriger ses 
intéréts. 

“30. Qu’il serait dangereux de lui confier administration de sa fortune, 
et de lui laisser l’exercice de ses droits civils. 

“49, Quil y a lieux, par cons‘quent, de prononcer son interdiction.” 

We do not propose to accept the conclusions of others as to the decree 
which a tribunal should pronounce upon a given state of facts, but to 
tuke the facts themselves, examine their relation to each other, and their 
bearing upon the grave matter we have to determine. Nor can we be 
guided or influenced solely by the opinions of medical men who have 
made the examination of the proposed interdict at a single interview or 
under the unfavorable circumstances of a consciousness on the part of 
the sufferer that she is undergoing a test of her sanity. We take the 
several reports of the physicians as worthy of the most careful examina- 
tion and the most respectful attention, to be weighed along with other 
testimony, and all to be considered together in assisting us to our own 
conclusion. So careful is our law to surround proceedings of this nature 
with all safeguards, that it permits this court to hear new proofs, and to 
question the person whose interdiction is sought, in order to ascertain 
the state of her mind. Civil Code, art. 389, new number 396, 

The four other physicians, in giving the résumé of their deliberations, 
conclude— 

“Jo. Madame Francke n’est pas atteinte d’aliénation mentale. 

“20, Jusqu’en 1869, elle n’a présenté aucun signe didiotie ni d’imbé- 
cilité. 

“30. L’imbécillité qui est une infirmité congénitale, n’ayant puse déclarer 
brusquement a l’Age de trente-quatre ans, il reste prouvé que Madame 
Francke n’est point imbécile. 

“40. Relates to the source of disorders of the patient. 

“So. Ses facultés intellectuelles sont affablies, la mémoire incertaine. 

20 
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Madame Francke ne peut pas veiller 4 ses int¢réts persennels (ni prendre 
soin de sa personne,”) ajoute le Dr. Boyer. 

The eight physicians are thus unanimous in pronouncing Mrs. Francke 
not insane; and four of them declare that she is not imbecile. They all 
concur in saying that she ean not take care of her personal interests, or 
manage property—she is a pauvre desprit. It is worthy of remark that 
a leading idea in the minds of the medical experts who thus examined 
Mrs. Francke was that a part of their function was to ascertain if she 
was capable of transacting business, of making or understanding ac- 
counts, or of supervising or directing the management of property. Un- 
questionably, the proof is conclusive that she can do none of these 
things. Her weak intellect, shaken from its poise during the rude min- 
istrations of Mrs. Lause in 1863, toppled over, and her disordered facul- 
ties ran riot with the wildest vagaries. This folie reached such a point 
in 1869 that a certificate d’aliénation mentale chronique was given by Dr. 
Deléry, and her confinement in the asylum was effected, and Sister An- 
géle, a ministrant there, testifies there was no improvement in her condi- 
tion during the year of her detention. 

Of. her condition since, the most important witnesses are her mother, 
with whom she is living, and Dr. Landry, her medical attendant for seven 
years. And it is impossible, and we may add improper, not to attach 
greater importance to the information given by those who daily surround 
a person, and whose watchful supervision is constant, than that given by 
those who approach one at rare intervals and under exceptional cireum- 
stances, whose mission, by its very object, predisposes the nervous and 
craintive patient to increased tension of the feeble mental power left to 
her. , 

The change in Mrs. Francke’s condition a month after her release from 
the asylum was, in the opinion of her husband, miraculous. The family 
physician says that her daily necessities do not require constant super- 
vision, and that he has not seen any thing in her that produced that im- 
pression since her release. , He is convinced that she could go out and 
make small purchases at the stores, and recollects her giving an accouut 
to her mother of what she had been buying; thinks she could go out 
upon the streets; the suit for interdiction has produced upon her au 
extreme fear of having to return to her nusband’s house, and of havi'g 
to leave her mother, to whom she clings with childlike tenderness and 
earnestness. The mother finds her submissive and quiet, receives froin 
her assistance in the minor household cares, and permits her to occupy 
a separate room, the arrangements of which she personally makes. Jul:s 
Lambert, the step-father of Mrs. Francke, and Mrs. Block have lived in 
the same house with her several years immediately preceding the hear- 
ing of the cause below. They speak of her conduct and appearance as | 
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not in any manner calculated to attract special notice, and say that her 
daily behavior is characterized by propriety and decorum. The weak- 
ness of her mind is conceded by all. 

In noting the declarations of the various persons touching the mental 
condition of Mrs. Francke, we shall not omit that of our learned brother 
who tried the cause, whose observations upon the questions involved, 
whether of fact or of law, have attracted our respectful attention. He 
found her intellectual faculties very weak, and her memory uncertain. 
She confessed her inability to manage her own affairs, but the judge 
would not attempt upon such a cursory examination to define her men- 
tal condition, and relied more upon the physicians than upon himself. 
His judgment upon the law and the evidence was for her interdiction. 

We have now to consider the matter set up in the supplemental an- 
swer, as tending to show the motives of the husband in praying the in- 
terdiction of his wife. Her suit for divorce was filed on the twenty-second 
of January, ten days prior to his suit for her interdiction. The charge 
made therein of adulterous intercourse between the husband and Ellen 
Doyle, carried on under the marital roof, is supported by proof. The first 
fruit of this concubinage was born in the room adjoining the wife’s, and 
the birth of that child has been succeeded by others of the same parent- 
age. Madame Lambert says there is no concealment of the paternity of 
the children, and one of the counsel for the husband in his oral argu- 
ment impliedly admits, without palliating, the fault of his client. 

The wife expressly alleges, that the object of the husband in confining 
her in an asylum, was to rid himself and his paramour of her presence. 
We do not admit this theory. On the contrary, the folie had then at- 
tained such proportions as to render some restraint necessary. It is also 
charged that the present suit for interdiction is designed for the sole 
purpose of preventing the consummation of the divorce. The sequ: 
of the events makes that probable, and it is admitted by defendant + 
the fact. And it may be observed that the court has no optica in s: 
lecting a curator for an interdicted wife. C. C., art. 399, new 412. 

Much, and not unnecessary pains, have been taken to acquai) 
court with the early life of Mrs. Francke. Her studies during s:! 
life, her participation in exercises which preclude the supposition of « 
genital infirmity, her appearance in society, and her marriage, wit! 
suspicion by her family or her husband, of any mental lesion, have ! 
reviewed with care to show that her affliction can not be classifi 
the imbecility defined by the alienists from whose works we lheve 
quoted. It can not therefore be assigned a higher grade in the category 
of mental diseases than weakness of mind—faiblesse d’esprit. 

In determining whether this is sufficiently developed to warrant us in 
pronouncing her interdiction, we must consider the purpcses the law has 
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in view in such proceedings. The objects to be accomplished are the 
preservation of the proposed interdict’s rights of property, the safety of 
her person, or the protection of society. 

Mrs. Francke has no property. She brought nothing into marriage, and 
has received nothing since. We can scarcely be asked to interdict her 
on the supposition that at some future time she will receive property. 
The well or ill-being of her person has been tested under the different 
modes of treatment, and we have already noted the result in each, and 
society does not need from our hands to be assured of protection from 
this unfortunate and harmless woman. Her story and her condition 
have provoked our interest, and demanded the most careful scrutiny of 
this record. It is one of those domestic tragedies whose mournful 
pathos touches the heart, inflames its sympathies, and well-nigh misleads 
the judgment. Our opinion is that Mrs. Pauline Francke is not liable, in 
her present condition, to interdiction under our law. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court is avoided and reversed, and that the petition of the hus- 
band, Justus Francke, be dismissed at his costs in both courts. 


CoNCURRING OPINION. 

DeEBianc, J. It can not be disputed that Mrs. Francke has been insane, 
and that at the date of the trial of this case her mind was still, but 
slightly, obscured by the receding cloud which settled upon it at the 
birth of her first child. 

Do these facts require, would they justify her interdiction ? 

For the purposes of this examination I am disposed to admit more 
than was proven. If, as alleged, she is now an imbecile, when was she 
stricken with imbecility? Was it from the cradle and by the hand of 
God? Was it by accident, and before or after her marriage? Whether 
before or after, can he who led her to the altar, who gave her his name, 
whose blood is mixed to her blood in the veins of their children, whose 
sacred obligation is to support, assist, and protect her, be heard in this, 
his attempt to publish to the world that inherent or accidental misfor- 
tune ? 

He can, but only as a matter of inevitable and inflexible necessity. He 
can, but in whose interest? Her own and that of society. He can, as a 
protection to her rights and the rights of others, never as a speculation, 
or merely because she is incapable of administering her estate. 

If, though not highly gifted, she was possessed of an ordinary share of 
intelligence and reason, and, as presumed by distinguished physicians, 
lost that share in the nuptial couch in imparting life, should not the hus- 
band and father be the first to excuse the cause of her insanity ? 
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Her intelligence has not perished, it is partly veiled; her reason is lin- 
gering, not dead. In spite of sinister predictions, the paralyzed faculties 
are gradually escaping from the shackles, the grasp of insanity. Science 
condemns, and after its verdict, wraps itself in its impervious incredulity 
and looks with a dreadful pity on those who dare hope after it has con- 
demned. Affection hopes and struggles, and its priceless cares have 
often reversed the solemn verdict of a fallible science. 

Defendant is improving, and since when? Since she has been with her 
mother. The change in her condition amounts to a miracle; this the 
husband has acknowledged, and, nevertheless, he enters a court of jus- 
tice to ask her interdiction, and, perhaps, to wrest the deserted wife, the 
deserted mother, from her parents’ home, from those who have accom- 
plished that miracle. The hour is ill-chosen; a decree against the defend- 
ant would be equal to a sentence, and none of the causes shown would 
justify that sentence. 

Article 389 of the Civil Code does not command the interdiction of 
those whose mind is affected. It leaves the court to determine whether 
there is an actual necessity to interdict, and, in my opinion, that neces- 
sity never arises in a home where the unfortunate mother has two 
daughters to take care of her person, the unfortunate wife-a husband to 
administer her estate, unless she ‘be absolutely uncontrollable, or for- 
saken by husband and children. 

This case has but one object—this is frankly admitted. What is that 
object? To defeat an action of divorce brought by the wife against the 
husband. Is that a legitimate cause to interdict the wife? In that ac- 
tion she charges against her husband an open adultery, one commenced 
under the roof of the common dwelling, and he confesses the adultery. 
He says that in asking for a divorcee his wife was instigated by parties 
who are moved by selfish and sordid intentions. Is he actuated by pure 
and lofty motives? What does he dread? Is it the dissolution of the 
tie which, by a fiction of the law, binds him to defendant? Another has 
taken her place at the fireside, and there remains to be separated but 
the property which for years has been administered and enjoyed by the 
husband alone. His wife is neither dangerous to herself nor dangerous 
to others, and we can not, to defeat an acknowledged right, to prevent a 
divoree to which she may be entitled, decree her interdiction. 

It is useless to follow in the pathways of science those who have 
learned how we think, how we love, how we hate, how we live, and how 
we die. The task would be too difficult, and we have but to inquire: Is 
Mrs. Francke insane? Sheis not. Was she born and is she an imbecile ? 
We believe. not. Can she take care of her person? She can and does 
with her mother’s assistance. Is she capable of administering her estate ? 
She has none to administer. Four of the physicians who examined her 
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testified “that since she left the asylum in 1869 there has been in her 
condition a remarkable improvement.” Is not that declaration sufficient 
to at least suspend the interdiction ? 

In their supplemental brief plaintiff's counsel contend that though 
signed by four skillful physicians, one of the reports is evidently the 
work of a gentleman who, in this controversy, leans to the side of de- 
fendant’s mother. The report, after consultation, may have been written 
by the family physician. Does this not increase instead of reducing its 
value, and can it be fully presumed that in a case of this magnitude, one 
in which there already was a difference of opinion between the learned 
experts, three physicians of high standing would have condescended to 
approve a false report ? ; 

We have weighed, with the sincere deference due to real talent, the 
professional opinions expressed as to the actual condition of defendant’s 
mind. They have not raised the veil of mystery and doubt which cover 
that condition, and we feel authorized to look beyond these conflicting 
opinions for those plain, positive, self-evident facts which overcome and 
crush incertitude, and which are understood and explained without the 
flickering light of a deceitful science. We have heard friends and stran- 
gers, nurses and relations, physicians and alienists; let us hear the pre- 
tended imbecile. One of the experts interrogates her: 

. Combien d’enfants avez-vous ? 

. Cing. 

. Des garcons ou des filles ? 

. Quatre filles et un garcon. 

. Vous n’avez pas eu d’autres enfants ? 

. Oui, un enfant mort-n¢, et une fille morte brilée a lage de trois 


. Quel est l’ainée de vos enfants ? 

. C'est une fille qui a maintenant dix-neuf ans. 

. Aimez-vous vos enfants? 

. Mais oui, je les aime. 

. Les voyez-vous souvent ? 

. Non, ils ne viennent plus depuis ces affaires-la. 

. Vous souvenez-vous qu’é une autre de nes visites, vous nous avez 
dit que vous n’étiez pas fachée que vos enfants ne viennent plus vous 
voir? Pourquoi nous avez-vous dit cela? 

R. Parcequ’ils venaient pour cinq minutes, en grande cérémonie, et 
qwils semblaient ne pas tenir a moi. 

D. Quoi! vous n’avez pas d’autres raisons ? 

R. Et puis, ils me parlaient continuellement de cette femme. 

D. Quelle femme ? 

R. De cette femme qui est la cause de toutes mes tracasseries; de leur 
Ellen. 
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D. Mais si cette femm2 n’était pas 1a, et que votre mari voultit vous 
reprendre chez lui, seriez-vous contente d’aller vivre avec vos enfants et 
votre mari? 

R. Oh! non. 

D. Et pourquoi cela ? 

R. Pareeque mon mari me remettrait & l’asile, comme il l’a fait une 
premiere fois. 

D. Mais si votre mari, allant vivre dans son pays, vous laissez vos en- 
fants avec de la fortune, seriez-vous contente alors d’avoir vos enfants 
auprés de vous ? 

R. Ce sont bien 14 des chateaux en Espagne! Mais je serais bien heu- 
reuse si cela pouvait se réaliser. , 

Are these answers the wild freaks, the inordinate fancies of an insane 
mind, the meaningless and extravagant expression of an insane tongue ? 
We believe not. 

Mrs. Francke, we admit, might have been interdicted in 1868 or 1869. 
She was then insane and predispcsed to occasional outbreaks of passion 
and immodesty; but that time and that occasion have passed; she is now 
improving. That is denied by a few, asserted by others: 

“En admettant Vineapacité de Madame Francie dans 1|’état oti elle est 
actuellement de veiller & ses intéréts, nous la considérons comme étant 
un cas exceptionnel, qui mérite l’attention et les égards de tout homme 
qui porte en lui la dignité de sa profession. Sa mére l’ayant retirée de 
Vasile a, pendant sept années de devouement et d’abnégation maternelle, 
ameélioré tellement son état, que l’un de nous, le Dr. Boyer, a été frappé 
du changement qui s’est fait en elle. Nous avons tous connu la douceur, 
la tendresse maternelle, et les consolations qu’elles apportent aux heures 
douloureuses de la vie. Mais peut-on mesurer l’étendue et les effets de 
la douleur chez une mére qui souffre dans l’isolement, loin de toute affec- 
tion, loin de ses enfants; loin surtout de celle qui a aujourd’hui dix-neuf 
ans, et dont la naissance peut avoir été Vorigine de l’affaiblissement des 
facultés qui jusqu’alors avaient joui de toute leur force et de toute leur 
facultés ? 

“Nouvelle-Orléans, le — Juillet, 1876. 

“Signe: “J. B. GAUDET, 
“H. pe RANCE, 
“P.C. BOYER, 
“A. L. LANDRY.” 

There is at least a doubt as to the wreck or resurrection of her in- 
telligence and reason, a hope that her depressed and troubled faculties 
may resume their sway, and we unhesitatingly place to her credit that 
doubt and that hope. 

Family is the basis of sccicty. When and wherever the family fails in 





SUPREME COURT OF LOUISIANA, 


Francke ys. His Wife. 


the discharge of its duties, society is deeply affected. The first of those 
duties, as between the parents themselves‘and the children and parents, 
is to stand by and not to abandon one another in the days of affliction 
and adversity, and to dispel or calm, with an affectionate hand, the 
anxieties and sufferings to which we are subject. The quiet and harm- 
less victim, crushed by insanity, or lingering from its effects, is not a 
criminal, and should not, as a criminal, be incarcerated and deprived of 
liberty. Her asylum is her home, and the homeless alone, or the mad, 
should be sent to the asylum. Interdiction is a harsh, it should be the 
last, resort. 
I concur in the opinion delivered by the Chief Justice. 


On Motion FoR REHEARING. 


The opinion of the court was delivered by 

DerBtanc, J. Plaintiff's counsel have filed in this case an application 
for a rehearing. Their last brief adds little to the able and complete 
argument first submitted by them. 

They contend that we have erred in the discussion of the facts and the 
construction of the law: as to the facts, in attributing to plaintiff motives 
by which he was not actuated, and in lending our countenance to a charge 
which, if untrue, would do great injustice to Mr. Francke, his family, and 
even to the lady whose condition is the subject of this investigation ; as 
to the law, in supposing that the court has no option in selecting a cura- 
tor. 

The facts disclosed on the trial do not show with legal certainty that 
at the date of said trial, or even during the six or seven years which 
preceded that date, Mrs. Francke had been insane, nor has it been shown 

-or alleged that her interdiction is necessary in her own interest and to 
preserve the rights and the welfare of her family. 

‘To interdict is a grave, a responsible task, the most important that a 
court can be called upon to perform. JIJnsanity, we know, is a misfor- 
tune, not-a dishonor, but it is a misfortune which, in its resul’s, is 
equal to a dishonor ; it affects the destinies, blights the hopes, of a whole 
family. The sentence of interdiction, for it is a sentence, when pro- 
nounced against a parent, impresses on that parent’s name, by whomso- 
ever borne, a badge of suspicion which time itself dces not, can not, cb- 
literate. Wee to the son or te daughter of whom it can be said, they 
are the children of an interdicted ! 

The husband's right to interdict his wife arises when? Not when the 
last chance of her recovery has fled, but when her insanity is a danger 
to herself, her home, or her children ; when, unless confined and watched, 
she would be apt to injure herself, kill her children, or set fire to her 
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home ; or when, to save her property, to protect her imperiled rights, 
her signature t> an act, her consent toa proceeding, become indispensa- 
ble, and she is unable to comprehensively give that signature and con- 
sent. 

There are obligations which are imposed by the laws of God. When 
disregarded, they should be taught and enforced by the laws of the 
State. 

The French legislation on this subject differs from ours. The first is 
imperative: “Le majeur qui est dans un ¢tat babituel d’imbécillité, de 
démence, ou de fureur, doit étre interdit.” Ours provides, “that lunatics, 
idiots, and those who are incapable of taking care of their persons, or 
administering their estates, are liable to be interdicted.” Then, to au- 
thorize the interdiction, two conditions are required: the party sought 
to be interdicted must he incapable of taking care of his person, and in- 
capable of administering his estate. Those two conditions must exist 
simultaneously, and their actual existenc? and the necessity of the inter- 
diction must be shown beyond the shadow of a doubt. 

We attach no importance to the well-established fact that in or pre- 
vious to 1869 Mrs. Francke had been insane. Cur investigation can not 
extend so far inthe past. Weare not to inquire whether she has been, 
but whether she is now, insane. It may be that she is, that those who 
allege so are right, that those who deny are wrong. That fact, however, 


is not only not proved, but contradicted by experts as intelligent, as dis- 
tinguished, as those who assert it ; contradicted by those who have often 
conversed with her on occasions less impressive than the solemn visit 
and solemn interrogation by a council of physicians ; contradicted by 
every one of her answers to those experts. 


What was and what is Mrs. Francke’s condition ? She was not born an 
imbecile; her insanity was due to the birth of a child. While she was in 
her husband's house the insanity increased. It was not alleviated in the 
asylum, and is slowly but positively yielding to her mother’s care. In 
one month, under that care, the change in her condition was wonderful. 
This was acknowledged by her husband, and struck Dr. Boyer, 

In his report of the eleventh of February, 1876, Dr. Faget said: “L’¢tat 
mental de Madame Francke est celui que les auteurs ali<nistes designent 
techniquement sous le nom d’imb¢cillité, c’est-a-dire faiblesse d’esprit. 
Chez Madame Francke, ¢ette faiblesse d’esprit est portée au pcint que 
certainement elle est incapable de gérer ses affaires, et que tres probable- 
ment elle ne peut pas mSme se passer des petits soins et de la sollicitude 
que réclament les premicres années de la vie.” 

In his last report he is more positive: “Madame Francke est dans 
Vimb2cillit—pour le m “decin légiste, elle est ali¢née—incapabl> de pren- 
dre soin de sa personne et de ses affaires. L’attaque d’eclamysie puer- 
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pérale, et, plus tard la maniére compromie dans laquelle elle est tombée 
et retombée pendant plusieurs années, n’expliquent que trop bien son 
état d’imbécillité. De 1869 & 1876 je n’ai pas revu cette dame comme mé- 
decin.” 

Thus, for seven years, he lost sight of Mrs. Francke, and, after that 
long period, he met her as an expert appointed by the court to examine 
her. On that occasion what inust have been, what were his impressions? 
The veil of the past was lifted by the recollections of 1869, and those 
recollections fell from his memory in his report. He went to, and left her, 
with the unremoved conviction that she was insane. 

The conversation betwéen defendant and the experts excludes the idea 
of either insanity or imbecility. The answers to their questions were 
the most rational, the most appropriate, that coul’ have been given. 
They are on record, and no one could successfully combat that they 
clearly describe her condition, her feelings, her sorrows, her shattered 
destiny, those cherished hopes which now, she said, are but air castles. 
Not one of those answers is marked by an extravagant thought or ex- 
travagant expression, and their value in law can not be reduced by the 
brilliant but naked opinions of the most eminent adepts of an enlight- 
ened or difficult science. 

Plaintiff's counsel contend that, if the divorce be granted, and if the 
view we have taken of this case be correct, not less than $20,000 shall 
fall under defendant’s administration. What of it? If she is not’ in- 
sane, if she is entitled to a divorce, the dreaded consequence shall flow, 
not from our decree, but from the law and from the husband’s fault. 

It was not, however, on that charge of adultery, or on that tacit ad- 
mission of its truth, that we have based our decision ; but on the fact 
that on the trial of this case it was not proven that Mrs. Francke was in- 
sane or that she is an imbecile ; and it was proven that her condition had 
remarkably improved, and that she can, at present, take care of her per- 
son ; that she is not a burden to her husband, or a- danger to her chil- 
dren ; that.she has in no way exposed their rights or troubled their wel- 
fare, and that her interdiction can not be claimed or allowed either as a 
matter of right or of necessity, either in her own or the interests of 
others. 

We are told that we have the right to proceed to the hearing of new 
proofs or to question Mrs. Francke ourselves. This is true, but why 
should we do it? She has been examined by the district judge, by ex- 
perienced and distinguished physicians. We have their reports, their 
opinions, their views, their impressions, and we are not inclined to again 
drag in court or to again subject to an additional investigation a nerv- 
ous, timid, and suffering victim, whose depressed and delicate mind 
might be confused and affected by what she might construe as a de- 
termination to convict her of insanity. 
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Plaintiff says it was an error to suppose, as he alleges that we have 
done, that the court has no option in the selection of a curator to the in- 
terdicted wife. This, on our part, is no supposition. The Code provides 
in terms subject to but one construction that “the married woman who 
has been interdicted is, of course, under the curatorship of her husband.” 
That he may, for cause, be removed or excluded from the curatorship we 
entertain no doubt, but until the removal or exclusion, what might not 
happen ! 

This court has often held in contests for money, land, or cattle, that he 
who only makes out a probable case can not recover. Should we depart 
from that rule when asked to destroy a capacity and the rights attached 
to that capacity; when asked to enslave the will and the functions of 
that ..:ll; when asked to place in charge of a curator the property, the 
will, the body, the privileges, and liberty of any one? Assuredly not. 

Under our law, to justify such a sentence, three causes are indispensa- 
ble: 


First—The indisputable incapacity to administer one’s estate. 
Second—The absolute inability to take care of one’s person. 
Third—An actual and unavoidable necessity to interdict. 

In this case only one of these conditions, the first, was shown to exist. 
The rehearing is refused. 


No. 6532. 
JoHN I. Apams & Co. vs. THomas J. DAUNIS ET AL. 


National banks, like any other corporations, and the receivers of the same, may sue, 
and be sued, in the State courts of their domicile. 

Where a conflict of privileges on certain property arises, the claims, no matter who 
the claimants are, must be transferred to, and passed on, by the court, under 
whose mandate the property was first seized. 

The mortgage and judgment creditors, and the purchaser of the mortgage prop- 
erty at judicial sale of the property, can not, by their conventions, perpetuate a 
judicial mortgage, after the judgment has been extinguished on which the mort- 
gage founded. 

A third person can not be affected by any notice of a mortgage, except the notice 
conveyed to him by the inscription of the mortgage. Allare third persons, except 
the parties. 

The inscription of a mortgaze, after the lapse of ten years from the date of inscrip- 
tion, unless reinseribed, is utterly void as to third persons, and is no longer any 
proof of the mortgage, even between the parties to it. 


PPEAL from the Fifteenth Judicial District Court, parish of La- 
tA fourche. Beattie, J. 
Clay Knobloch, for plaintiffs and appellees. 
J. D. Rouse and Andrew J. Murphy, for N. W. Casey, receiver. 
The opinion of the court was delivered by 
Marr, J. On the twenty-fourth of February, 1860, Tucker Brothers 
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executed a mortgage, which was recorded on the same day, on a planta- 
tion in the patish of Lafourche, in favor of Robert Tucker or any future 
holder, to secure four promissory notes for five thousand dollars each, 
of which two only seem to have been used. 

The Bank of New Orleans held one of these notes, and Gedfrey Barns- 
ley held the other. . The bank obtained judgment against Tucker 
Brothers on the note held by it, with recognition of the mortgage, which 
was recorded as a judicial mortgage on the twenty-eighth of June, 1867. 
Barnsley brought suit on the note held by him, which was not prose- 
cuted to judgment; and it seems to hgve been discontinued. 

Execution issued on the judgment in favor of the bank, under which 
the sheriff seized the mortgaged property, and sold it on the seventh of 
September, 1867, to A. W. Cummings, for cash. 

The first mortgage in date bore on part only of the property, and was 
in favor of Gaubert and Richard, who had obtained judgment against 
Tucker Brothers for the amount due them, which was recorded as a judi- 
cial mortgage on the fourteenth of July, 1866; and the next in rank was 
that under which the bank and Barnsley claimed. The price of ihe ad- 
judication was not sufficient to pay the amount due these creditors in the 
second rank. Of course the junior mortgagees were cut off, and the 
creditors in the first and second ranks were the only persons who were 
interested in the distribution of the proceeds of the sale. 

The sheriff, in his return, after the usual recitals, states that the prop- 
erty was adjudicated to the last and highest bidder, A. W. Cummings, 
“for and in consideration of the sum of thirteen thousand and twenty- 
five dollars, parp as follows, to wit : 

“ First—The purchaser retained in his hands the sum of $1851 10,” the 
amount due to the first mortgage creditors, Gaubert and Richard, 
“which amount remained secured by same mortgage.” 

“Second—The balance of adjudication, $11,173 90, is applied to the 
settlement of the claim of the plaintiff and Godfrey Barnsley, each hold- 
ing a five-thousand-dollar note, secured by the second mortgage * * * 
in the following proportions, the fund being insufficient to extinguish 
these claims, viz.: to the bank, to cover principal, interest, and costs, pro 
rata, $6269 50; to G. Barnsley, pro rata, $4904 40; as will more fully 
appear by act of compromise and agreement between the parties, ete.” 

The agreement referred to in the return is of the same date as the 
sale. It begins with the declaration by Cummings “that he has this day 
purchased at sheriff's sale, in the case entitled the Bank of New Orleans 
vs. Tucker Brothers, for cash”; and then follows a description of the 
property and statement of the price of the adjudication. The agree- 
ment then recites: “That the purchase price was not in reality paid in 
cash; but the purchaser compounded and compromised with the mort- 
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gage creditors hereinbefore named, who agree to give him time, without, 
however, impairing or novating their original claims, the right to enforce 
which they expressly reserve.” 

The payments were to be in three installments. With respect to Gau- 
bert and Richard, declared to be the creditors first in rank, after dividing 
the $1851 10, to be paid them, into three parts, as agreed upon, and 
fixing the dates from which they are respectively to bear interest, the 
agreement states : 

“ Tt is distinctly understood, however, that if any of these installments 
should not be paid at maturity the whole amount shall be exigible, and 
Gaubert and Richard shall be and are hereby authorized and expressly 
empowered to enforce the aforesaid judgment in case No. 487 on the 
tract to them mortgaged specially by privilege, the said Cummings bind- 
ing himself to interpose no objection or obstacle thereto.” 

After dividing the $4905 40 to be paid to Barnsley and the $6269 50 to 
be paid the bank into three parts each, and fixing the dates of payment 
and the time frem which they are to bear interest, the agreement pro- 
ceeds: 

“It is understood, as above stated, that the parties hereto do not by 
these presents impair, affect, or novate their existing claims, and that in 
case of non-payment they will be entitled to enforce the judgments 
which may be held by them, and, furthermore, that the original mortga- 
ges and privileges remain in full force and effects, and are not hereby 
novated, and, if need be, for the purpose of avoiding all doubt the said 
privileges and mortgages are hereby recognized as operating on the said 
property in the proportions aforesaid and to secure the debts aforesaid, 
with the rank above stated. 

“The mortgage of the said Barnsley and the bank results from an act 
executed before the undersigned recorder on twenty-fourth February, 
1860, inscribed in this office on the same day, as will more fully appear 
by suit No, 578, entitled Bank of New Orleans vs. Tucker Brothers, and 
No. 793, entitled Godfrey Barnsley vs. Tucker Brothers, on file in the 
Third District Court of Lafourche.” 

This agreement was recorded in the book of conventional mortgages 
on the day of its date, seventh September, 1867. 

Pursuant to the sale and adjudication of the seventh September, the 
. sheriff on the ninth September made a deed to Cummings, in which he 
recites all that he had done touching the sale, and copies his return in 
full. He then proceeds to “sell, set over, transfer, and convey unto the 
purchaser, A. W. Cummings, for the sum above stipulated and Parp as 
aforesaid, all the rights, title, and interest which defendants, Tucker 
Brothers, had in or on the aforesaid property.” 

The sheriff treated the sale as having been made for cash, and reserved 
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no mortgage on the property. The deed was registered on the thirtieth 
September in the book of conveyances. 

In December, 1868, Cummings sold the property to Mrs. Tucker, who 
assumed to pay the debts for which Cummings had bound’ himself; and 
on the same day she sold half of it to Thomas J. Daunis, with whom she 
formed a planting partnership. Daunis assumed the same debts, but 
neither he nor Mrs. Tucker.gave any mortgage to secure the payment. 

On the second of April, 1870, Daunis and Mrs. Tucker mortgaged t! 
property to John I. Adams & Co., and on the first of April, 1871, Mrs. 
Tucker sold her half to Daunis, who asSumed all the debts for which she 
had bound herself, but he gave no mortgage to secure the payment. 

On the twenty-fifth of July, 1875, Adams & Co. required the recorder 
to cancel and erase the inscription of the conventional mortgage of the 
twenty-fourth of February, 1860, on the ground that more than ten years 
had elapsed after the date of this inscription when they on the second of 
April, 1870, acquired their mortgage on the property, and this inscription 
had not been renewed. 

The recorder complied with this demand, as he was bound to do by the 
act of 1843, Revised Statutes, sections 450, 3141, amending article 3333, 
now article 3369, of the Civil Code; and on the twenty-eighth of July 
Adams & Co. proceeded against Daunis on their mortgage by seizure and 
sale. The property was sold on the second of October, 1875, and the 
mortgagees became the purchasers for some $17,519, less than half the 
mortgage debt due them. The sheriff refused to complete the adjudi- 
cation without payment of certain mortgage @laims against Tucker 
Brothers, among others that of the Bank of New Orleans, resulting from 
the judgment recorded on the twenty-eighth of June, 1867. 

Adams & Co. then took a rule on the recorder; N. W. Casey, receiver 
of the New Orleans National Banking Association, the successor of the 
Bank of New Orleans; Goodrich & Co., R. & E. L. Tanner, Gaubert and 
Richard, and the sheriff: the recorder and the several creditors to 
show cause why the mortgages appearing in the names of these credit 
ors, respectivi ly, in so far as they affect the property in question, should 
not be cancel! and erased; and the sheriff to show cause why he should 
not complete the adjudication, and put the purchasers in possession. 

Casey alone appeared and contested this rule. He pleaded want of 
jurisdiction; aid that the proper and necessary parties were not before 
the court. He also pleaded a general denial; and set up the judgment 
against Tuck«: Brothers in favor of the Bank of New Orleans, recorded as 
a judicial mortgage on the twenty-eighth of June, 1867, which he alleged 
had not been paid, and was in full force. 

The judgment of the court below made the rule absolute, and or- 
dered the recorder to cancel and erase the several mortgages specified 
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in the rule, and in accordance with its terms; and the sheriff to complete 
the adjudication, and to put the purchaser in possession. From this 
judgment Casey took a devolutive appeal. 

The plea to the jurisdiction is twofold: 1. That the national banks 
can not be sued in a State court, except in the county or parish in which 
they are located. 2. That the rights of the bank can not be deter- 
mined on a rule, but only by direct action. 

First—As to this lat’ -r objection, it suffices to say that in such a case 
as this the law requires the proceeding to be summary. Code of Prae- 
tice, 754, 755; Revised Statutes, sections 1942, 2903. 

Second—The other plea to the jurisdiction is based upon section fifty- 
sever of the national bank act, which was omitted in the Revised Statutes 
of the United States; but is to be found in the appendix, p. 1437, as an 
amendment to section 5198, as follows: 

“Suits, actions, and proceedings against any association under this 
title may be had.in any circuit, district, or territorial court of the United 
States, held within ihe district in which such association may be estab- 
lished, or in any State, county, or municipal court in the county or city in 
which said association is located, having jurisdiction in similar cases.” 

We do not understand this section as excluding all other jurisdictions 
than those specified. The State courts derive their jurisdiction from 
State law, not from the laws of the United States; and we must look to 
the State law to ascertain whether a State court has jurisdiction in any 
given case, except where exclusive jurisdiction is given to the Federal 
tribunals by the constitution and laws of the United States. 

Section 5136 of the Revised Statutes, section eight of the National 
Bank act, authorizes the banks “to sue and be sued, complain and de- 
fend, in any court of law and equity, as fully as natural persons.” That is, 
these banks are corporations, und they proceed and are proceeded against 
as other corporations. Once vested with this power and capacity, they 
are amenable to the jurisdiction of the courts of the States in which they 
are respectively locatc?, just as other corporations or natural persons 
are; and section fifty-seven of the bank act is merely declaratory, and 
was not intended as an abridgment of the power and jurisdiction of the 
State courts, touching property or persons, natural or corporate, within 
their territorial limits. Of course these corporations, just as natural per- 
sons, may have causes in which they are parties heard and determined in 
the Federal courts, either on original process or by removal in the cases 
provided by the laws of the United States. 

. In Louisiana the jurisdiction of the courts depends upon the subject 
matter in controversy and the domicile of the defendant. The New Orleans 
National Banking Association had its domicile at New Orleans; and, in an 
ordinary civil case, it could not have been sued out of the parish of Orleans. 
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Casey, the receiver, has his domicile at the city of New Orleans; and in 
like manner he is not subject to the ordinary jurisdiction of the courts 
of other parishes. 

The association was not made a party to this proceeding. The Bank 
of New Orleans no longer exists. It was converted into the New Orleans: 
National Banking Association in 1871, and Casey, receiver of that asso- 
ciation, administered the effects which formerly belonged to the Bank of 
New Orleans. If the association were a party it would be amenable to 
the jurisdiction of any State court in which a natural person, having his 
domicile at the city of New Orleans, could be sued. The case cited by 
appellant’s counsel, Bank of Bethel vs. Pahquoique Bank, 14 Wallace, 
383, simply decides that a national bank does not lose its corporate ex-- 
istence by the appointment of a receiver, and that it may still be sued, 
just as a natural person, in a court of the State, precisely as if a receiver 
had not been appointed. 

The question in this case is not whether this national banking associa- 
tion may be sued in a State court after a receiver has been appointed; 
but whether, a receiver having been appointed, he is amenable to the 
jurisdiction of a State court in a parish different from that in which the: 
association was located, and in which also he has his domicile. 

By the act of 1841, re-enacted in 1855, p. 497, section thirty-seven, and 
again in the Revised Statutes of 1870, sections 1942, 2903: “ Whenever a 
conflict of privileges arises between creditors, all the suits and claims shall 
be transferred to the court by whose mandate the property was first seized, 
either in mesne process or on execution, and the said court shall pro- 
ceed to class the privileges and mortgages according to their rank and 
privilege in a summary manner after notifying the parties interested.” 

The whole controversy in this case is a conflict of privileges. The 
property was situated in Lafourche; it had been seized and sold under 
process of the district court of that parish, and no other court in the 
State had power or jurisdiction to settle the controversy, and to dis- 
tribute the proceeds of the sale among the several creditors asserting 
mortgages and privileges against the property. 

Third—The rule required certain persons to show cause why inscrip- 
tions of mortgages appearing in their names should not be canceled and 
erased. These persons were made parties by name, and they appear to: 
have been notified. No other persons whomsoever were necessary par- 
ties, because the rights of no other persons were attacked or involved. 
If any person interested was not before the court, it will be his busi- 
ness to make that fact appear when his rights are affected; but it is not 
the business of a party who is properly before the court, and who asserts 
an independent, separate, and distinct right, which must be determined 
between him and the plaintiff. 
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It was proven on the trial that_the debt due Gaubert and Richard had 
been paid in full; and that the judicial mortgages in favor of Goodrich & 
Co. and R. & E. L. Tanner were long subsequent in date to the conven- 
tional mortgage under which the bank claimed and the sheriff sold the 
property. None of these parties have appealed, and the judgment is 
unquestionably correct so far as they are concerned. The only question 
is as to the right of the bank; and that depends upon the effect to be 
given to the conventional mortgage recorded on the twenty-fourth of 
February, 1860; the judicial mortgage recorded on the twenty-eighth of 
June, 1876; and the agreement with Cummings, recorded on the seventh 
September, 1867. 

First—So far as the judicial mortgage is concerned, it is obvious that 
it was extinguished by the sale made under execution issued on the 
judgment. It was ajudgment against Tucker Brothers, and their property 
was seized and sold in satisfaction of that judgment, and the price of the 
adjudication was apportioned and distributed by the sheriff among the 
several mortgage creditors, according to their rank and privilege respect- 
ively. It was not in the power of the bank, the seizing,creditor, and one 
of the distributees of the proceeds of that sale, nor was it inthe power 
of Cummings, the purchaser of the property, for cash, to revive that 
judgment, or to give force and validity to the judicial mortgage, the mere 
incident and accessory, after the judgment itself, upon which alone it de- 
pended, had been extinguished, pro tanto, as to the judgment debtors, by 
the sale of their property. 

Second—The agreement between Cummings and the mortgage credit- 
ors was anomalous, and in some respects extraordinary. It is clear that 
Cummings did not grant any mortgage on this property, and as the title 
of the Tucker Brothers had been divested, and had vested in Cummings 
by the sheriff's sale, adjudication, and registered deed, the extraordinary 
circumstance is that these creditors of Tucker Brothers were so careful, 
took such pains to reserve their original rights, and to stipulate that they 
should, in case of default on the part of Cummings, enforce their original 
claims and mortgages against Tucker Brothers, and that these claims 
and mortgages were in no way impaired, or affected, or novated by the 
agreement made with Cummings. 

Cummings did, indeed, recognize the original mortgages and privileges 
as operating on the property; but this recognition of mortgages granted 
by Tucker Brothers no more created a mortgage against Cummings than 
his recognition of the judgments against Tucker Brothers made him a 
party to the judgments and subjected him and his property to the pro- 
cess of execution as one of the judgment debtors. 

Reduced to its just proportions, this agreement means that the several 
creditors who were entitled to the entire proceeds of the sale would not. 
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require Cummings to pay them in cash, as he was bound to do by the 
terms of the sale; that they granted him time to pay; that he recognized 
their original mortgages and claims as still existing and operating 
against the property, and obligated himself, in case of his failure to meet 
the payments as stipulated, to interpose no objection or obstacle to the 
enforcement of their original claims and mortgages against Tucker 
Brothers, as if no such sale had been made by the sheriff. Without the 
intervention of Tucker Brothers, these creditors and Cummings agree 
that the mortgages and judgments which Cummings was bound to pay 
in cash, to the extent of the price of the adjudication, should not be paid 
or discharged, but should continue in foree, notwithstanding the fact that 
the property of Tucker Brothers had been sold, and sold for cash, in 
satisfaction of these claims and mortgages. 

It can not be pretended that the bank could ever, at any time after the 
seventh of September, 1867, have enforced their judgment against 
Tucker Brothers by execution or any other process against the mort- 
gaged property which had been seized and sold under that judgment; 
and the moment the right of the bank to seize and sell that prop- 
erty under that judgment ceased, that moment the judgment lost its 
effect as a judicial mortgage with respect to that property, and the 
rights of the bank were narrowed down to the conventional mortgage of 
the twenty-fourth of February, 1860. 

Third—There is proof in the record that one of the Tuckers and 
Daunis wrote to the bank acknowledging their indebtedness. We are 
dealing, not with. a question of indebtedness, but with a question of 
mortgage; and a written acknowledgment of indebtedness does not cre- 
ate a mortgage. 

It was also proven that Adams & Co., in November, 1874, offered to 
pay for the bank claim thirty per cent on the amount due seventh Septem- 
ber, 1867. Adams & Co. stated in their letter that the bank held a con- 
current or second mortgage for $6269 50; that the inducement for their 
offer was that Daunis was greatly embarrassed; his property mortgaged 
for more than its value, and that they were mortgage creditors, and were 
desirous to have the place kept up as a sugar plantation, “which can only 
be done by continuous and heavy advances.” The utmost effect of this 
is to charge Adams & Co. with knowledge of the claims of the bank, 
without in any manner giving them additional force or enlarging their 
effect. 


The jurisprudence of Louisiana seems now to be settled that there is 
no notice or knowledge of a mortgage by which a third person can be 
affected other than that which is afforded by inscription in the proper 
office. There has been some difference of opinion as to the correctness 
of this doctrine, and we think it not amiss to avail ourselves of this ocea- 
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‘sion to discuss the question somewhat as res nova, instead of contenting 
ourselves, as we might do, with a mere reference to the decisions of this 
court. 

The Civil Code as originally adopted, article 3314, declared that “ mort- 
gages are only allowed to prejudice third persons when they have been 
‘publicly inscribed on records kept for that purpose, and in the manner 
hereafter decreed.” 

Article 3315 defined the words third persons, as used in the preceding 
‘article, to be “all persons who are not parties to the act or to the judg- 
ment on which the mortgage is founded, and who have dealt with the 
debtor either in ignorance or before the existence of this right.” Under 
the dominion of this article there was room for the opinion. that knowl- 
edge supplied the place of inscription. 

The act of 1855, No. 274, section two, declares that all sales, contracts, 
and judgments affecting immovable property which shall not be re- 
corded in the parish where the property is situated “shall be utterly null 
and void, except between the parties thereto.” 

The constitution of 1868, article 123, provides that “no mortgage or 
privilege shall hereafter affect third persons, unless recorded in the 
parish where the property to be affected is situated.” 

The act of 1855 is re-enacted in the Revised Statutes of 1870, sections 
3188, 3189 ; and it is embodied in the Revised Civil Code of 1870, articles 
2264, 2265, and 2266. 

Article 3342 of the Revised Code is a copy of article 3314 of the former 
editions; but article 3343, which takes the place of the original article 
3315, has modified the definition of third persons remarkably. It reads 
thus: 

“ By the words third persons, used in the foregoing article, are to be 
understood all persons who are not parties to the act or to the judgment 
on which the mortgage is founded,” omitting the last clause, the words 
which follow “founded” in the original article, as follows: “and who 
have dealt with the debtor in ignorance, or before the existence of this 
right.” 

There can be no doubt that the intention of the law is as declared 
in the act of 1855, new article 2266 of the Code, in the constitution, art. 
123, and in article 3347 of the Code, that a mortgage not recorded in the 
parish where the property to be affected is situated is utterly null and 
void, except between the parties thereto. 

The inscription, therefore, is as essential to the validity of the mort- 
gage, except between the parties to the act, as the mortgage is to the 
validity and effect of the inscription. If the inscription loses its effect, 
as it may by the lapse of time, the mortgage ceases to have effect, except 
between the parties. 
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Article 3333 of thé original Code was as follows: ; 

“The registry preserves the evidence of mortgages and privileges 
during ten years, reckoning from the day of their date; their effect 
ceases, even against the contracting parties, if the inscriptions have not 
been renewed. before the expiration of this time, in the manner in which 
they were first made.” 

. The act of 1843, already referred to, amending this article, makes it 
the duty of the recorders, on the atela application in writing of the 
owner, creditor of the owner, or other party interested, to cancel and 
erase all inscriptions ef mortgages which have existed or may exist on 
their records for a period exceeding ten years without a renewal of such 
inscription. Revised Statutes, sections 450, 3141. 

There was some doubt, as the law then stood, whether the mortgage 
lost its effect by the lapse of ten years from its date, or whether it was 
the inscription which was thus perempted. 

Article 3369 of the Revised Civil Code takes the place of article 3333, 
and it changes the phraseology of the original article: 

“The registry preserves the evidence of mortgages and privileges 
during ten years, reckoning from the day of its date (not their date, as 
in the original); its effect (not their effect, as in the original) ceases, even 
against the contracting parties, if the inscriptions have not been renewed 
before the expiration of this time, in the manner in which they were first 
made.” 

The ten years are to be reckoned, not from the date of the mortgage, 
but from the date of the inscription, and the effect of the registry, not of 
the mortgage, ceases against the contracting parties, ete. One of the 
effects of the registry, so long as it exists, is that it preserves the evi- 
dence of the mortgage or privilege; but when the ten years from the 
date of the inscription have expired without reinscription before that 
time, the registry no longer affords proof of the mortgage -or privilege, 
even as against the contracting parties. As the mortgage is utterly null 
and void, except between the parties, without inscription, it can have no 
effect whatever as to all other persons after the expiration of ten years 
without reinscription before that time has elapsed. 

Whether this be in accordance with the registry laws of other States, 
or the decisions of other and the most authoritative and respectable 
judicial tribunals elsewhere, it is not material to inquire. In most of the 
States the chief if not the sole object of‘ registry is to give notice, to af- 
’ ford certain means of knowledge to those who may be affected by the 
contracts which are required to be recorded; and under such a system it 
may well be held that knowledge, as it is the accomplishment of all that 
the registry could possibly effect, supplies its place and makes it unnec- 
essary. 
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Under our system, the registry preserves the evidence of the mort- 
gage. Without it the mortgage is utterly null and void, except between. 
the parties thereto. The language of the law is plain; and it is not pos- 
sible to avoid the conclusion that nothing supplies the place of registry, 
or dispenses with it, so far as those are concerned who are not parties to 
the mortgage; and that when ten years have elapsed after the inscrip- 
tion without reinscription before that time, those who are not parties 
to the mortgage may safely contract with the mortgager as if no such 
inscription had ever been made; and they may acquire mortgages on the 
same property, from the same mortgager, which will outrank all previous 
mortgages the inscriptions of which have lost their effect by the lapse 
of time. 

On the second of April, 1870, the date of the mortgage under which 
John I. Adams & Co. claim, more than a month had elapsed after the 
inscription of the mortgage under which the bank claims had lost its 
effect. The mortgage in favor of Adams & Co. outranked that mort- 
gage; and, whatever effect the latter may have had during the ten years 
after the twenty-fourth of February, 1860, it could have had none, except 
between the parties thereto, after the expiration of that time. 

The sale of mortgaged property under execution, for cash, in satisfac- 
tion of the mortgage debt, must release and discharge that property 
from the operation and effect of that mortgage; and neither the conven- 
tional nor the judicial mortgage in favor of the bank had any real exist- 
ence, so far as the property originally affected by them was concerned, 
after the sale of that property on the seventh of September, 1867. 

Counsel for appellant suggest that the agreement of seventh of Sep- 
tember, 1867, was not discussed in the court below. We find that it-was 
introduced in evidence by them; and we do not see how the judge could 
have avoided giving it the effect to which it was entitled, or deciding that 
it had not the effect claimed for it. It is clearly not a mortgage; and if 
it appears as a mortgage in favor of the bank it should be canceled and 
erased, so far as the bank is concerned, under the judgment making the 
rule absolute. 

Our conclusion, is that all the mortgage rights which the Bank of New 
Orleans had with respect to the property in question have long since 
been extinguished; and the judgment appealed from is therefore affirmed 
with costs. : 

The labor of examining this voluminous and closely-written transcript 
has been greatly increased by the failure of the clerk to observe the first 
rule of this court, adopted thirty-first of May, 1869. Some long docu- 
ments have been copied more than once, and the index, of several pages, 
is merely a reference to the papers and proceedings in the case in the 
order in which they appear in the transcript, without even an attempt at 
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alphabetical arrangement. We think this a proper occasion to call the 

attention of the clerks to this rule, and to notify them that they incur the 

‘risk of having to pay the costs of putting the transcripts in proper or- 

der, and of arranging the indexes, where they fail to observe the rule of 
the court in that respect. 





No. 6630. 


BaziLtE BartTHE vs. SUCCESSION oF J. Lacroix. 


A promissory note for a certain sum executed by a person in favor of his employee, 
payable at the maker’s death, although said sum. be not legally due, will not be 
deemed as a donation in disguise, if it appear that the note has for its considera- 
tion the natural obligation in favor of the employee, arising out of his long 
services to the maker. 


\ Pag from the Second District Court, parish of Orleans. Tissot, 
J. 


J. A. Seghers, for plaintiff and appellee. 

Charles E. Schmidt, for defendant. 

The opinion of the court was delivered by 

Spencer, J. Plaintiff was fora number of years a trusted employee 
of the deceased Lacroix. His wages appear to have been only fifteen 
dollars per month. In 1864, Lacroix being in bad health and sick, sent 
for two friends, Garlepied and Reyff, and told them he felt under obliga- 
tions to plaintiff and directed to be drawn up and attested by them a 
note in plaintiff’s favor for five hundred dollars, payable at his (Lacroix’s) 
death. The note was so drawn, signed by Lacroix, and delivered to 
plaintiff, who kept it until it was destroyed with his other effects by fire 
a year or more afterward. About twelve years after this transaction 
Lacroix died, and this suit is brought to recover the amount of said note. 

The defense is that the note was given without consideration, and that. 
it was at best a disguised donation, void for want of form, ete. 

There was judgment for plaintiff, and the executor of Lacroix appeals. 

The plaintiff and said two attesting witnesses were sworn on the trial 
below, and they fully prove the execution of the obligation as stated. 
Plaintiff says in substance it was given as a gratuity beyond his wages 
and for faithful and long service. He speaks of it as a donation for his 
services. The witness Garlepied (who drew up the note) says he got the 
impression from what Lacroix said that plaintiff was dissatisfied with 
his wages and was talking of leaving his employ, and that the note was 
given to satisfy and keep him. The other witness, Reyff, says nothing 
of this proposed departure of plaintiff from service, but speaks of its 
being a donation for services, a gratuity, etc. 
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It also appears that four or five days after this five-hundred-dollar 
note was thus given, Lacroix made his will and appointed Mr. Crabites 
his executor. He at the same time executed a second note for one hun- 
dred and fifty dollars in favor of plaintiff, payable on demand, and this 
was given to the executor with verbal instructions to pay it after his 
(Lacroix’s) death, saying that he wanted “ to give a reward to Mr. Barthe, 
his clerk.” The executor swears that Lacroix, although intimate with 
him and living a number of years after the date of this will, never said 
anything about having executed the five-hundred-dollar note. The 
plaintiff swears that this one-hundred-and-fifty-dollar note was given 
for wages actually due him, and that the deceased afterward paid him 
one hundred dollars on account of it. 

We have read all the evidence in this case carefully, and the conclusion 
we have reached is that the deceased, Lacroix, being without family, and 
believing that plaintiff had served him long and faithfully at very small 
wages, felt that he was under a moral obligation to remunerate him 
beyond his wages, and executed this five-hundred-dollar note for that 
purpose. 

In one sense it was a gratuity; i. e., he was under no legal obligation 
to do so. In another sense it was the fulfillment of a natural obliga- 
tion. . We think that there was a good and valid consideration for the 
note. Under this view it becomes unnecessary to pass upon the ques- 
tions raised as to the validity of donations disguised under the form of 
onerous contracts. 

Judgment affirmed with costs of both courts. 


No. 6608. 
SuccESSION OF JAMES CLONEY. 


A judgment homologating the account of an administrator, where no evidence has 
been adduced to show the correctness of the account, is invalid. 

A ereditor who has been placed on the tableau of a succession, and recognized as a 
creditor, may appeal from a judgment homologating an administrator’s account, 
although he may not have opposed the homologation. 

The amount to be distributed in the homologated account of an administrator, and 
not the amount claimed by the appellant, determines his right of appeal. 


_ from the Second District Court, parish of Orleans. Tissot, 


McGloin & Nixon, for James Grenon, appellant. 
B. C. Elliott, for the succession. 


On Morton to Dismiss. 





The opinion of the court was delivered by 
Spencer, J. On the 18th of July, 1876, the administratrix filed her ac- 
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count, on which James Grennon, appellant, was anes as an ordinary 
creditor for $350, and on which she put herself as a privileged creditor 
for the widow’s $1000; also privileged attorney’s fees for $500. 

Several oppositions were filed, but none by appellant. 

On the the third of August, 1876, on motion of the attorney for ad- 
ministratrix, and on the oath of the deputy clerk that the account had 
been duly advertised in the New Orleans Republican, the court homolo- 
gated the account so far as not opposed, without other proof. 

On the twenty-second of August, 1876, there was judgment sustaining 
the oppositions of certain.creditors, and dismissing that of M. Hennen- 
mann, and reducing attorney’s fees to five per cent. On the same day 
Hennenmann moved for a new trial, which was, on the twenty-ninth of 
August, granted. 

On the thirty-first of January, 1877, the administratrix filed in the 
cause, on the trial, a written waiver of her claim to the $1000, and also a 
consent that the attorney’s fees be reduced to five per cent. The court 
gave judgment, reciting that all the oppositions had been withdrawn, 
and homologating the account as rendered. 

On the sixteenth of February, 1877, James Grennon, by motions in 
open court, appealed from the decrees of homologation, of date August 
3, 1876, and January 31, 1877. 

Appellee moves to dismiss.the appeal on the following grounds : 

First—Appellant’s claim is for only $350. 

Second—The record does not contain certain papers used below. 

Third—That the appeal bond is insufficient for a suspensive appeal. 

First—The amount of the fund to be distributed determines the right 
of appeal. It is more than five hundred dollars. 

Second—The papers which are properly part of the tr simadiiok have 
been filed. The mortuaria was not offered below, and therefore makes 
no part of the record. 

Third—The bond is for the amount fixed by the court. It is good. A 
bond for costs is all that was required. 

The motion to dismiss is overruled. 


On THE MeEnits. 


The opinion of the court was delivered by 

Spencer, J. The appellant being placed on the account as a creditor 
clearly has the right to appeal from a judgment unsupported by the 
evidence. He is a party to the record. 

We think the judgments of homologation appealed from are clearly 
erroneous. That of the third of August, 1876, is unsupported by any 
proof, even prima facie, of the correctness of the account. Where an 
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account is not opposed the administrator should at least offer proof 
sufficient to renler probable its correctness. A.judgment by default 
can not be confirmed, except on proof of the correctness of plaintiff's de- 
mand. We know no law that changes this rule for administrators. The 
judgment of the thirty-first of January, 1877, is in direct conflict with 
the written admissions of the administratrix. She “waives” her claim 
to be paid one thousand dollars by privilege, and consents to a reduction 
of the attorney’s fees; yet the judgment homologates absolutely an ac- 
count giving her this one thousand dollars and the attorney’s fees with- 
out reduction. 

- It is therefore ordered, adjudged, and decreed that the judgments 
appealed from be avoided and reversed, and that this case be remanded 


- to the court below, to be there proceeded with according to law, appellee 


paying costs of appeal. 


——= 


No. 6270. 
Mrs. M. A: LAuorre Et Au. vs. P. S. Wittz & Co. 


The pledgee of a mortgage note, who violates the contract of pledge by pledging the 
note to a third person, is responsible to the owner of the note for the full amount 
of the note, unless he clearly proves that the note was worth less than its face. 

Whoever actirely violates a contract, need not be put in default. 


Ae from the Fifth District Court, parish of Orleans. Cullom, 
J. 


Edward Phillips, for plaintiff and appellee. 

F. D. Chretien, for defendants. 

The opinion of the court was delivered by 

Spencer, J. The plaintiff, Mrs. Laloire, being indebted to defendants in 
the sum of $2724, with eight per cent interest from April 20, 1873, gave 
to them in pledge a note of ‘F. Bérard for four thousand dollars, bearing 
eight per cent interest from the thirtieth of December, 1872, and due 
first of December, 1873. The act of pledge bears date the tenth day of 
April, 1873. 

The defendants being in need of money, in their turn pledged this four- 
thousand-dollar note (which was secured by joint mortgage and vendor's 
privilege on a plantation in St. Martin) to the New Orleans Mutual In- 
surance Association for its full amount to secure a loan of twelve thou- 
sand dollars, without advising the company of the nature of their title 
or limiting their pledge of it to the amount of their debt against plain- 
tiffs. P. S. Wiltz & Co. soon after failed, and the insurance company dis- 
posed of the note to Hambro & Son, of London, in absolute property, 
and these last, through their agent, Halsey, foreclosed the mortgage and 
bought the plantation. 
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Plaintiff brings this suit against P. 8S. Wiltz & Co. to recover the ex- 
cess of the pledged note over the amount of her indebtedness. 

Defendants answer by a general denial, and plead that plaintiff has not 
put them in default; that plaintiff has never paid or offered to pay her 
indebtedness to them; that they had a right to pledge the four-thousand- 
dollar note, and did so in good faith. 

There was judgment for plaintiff, and defendants appeal. 

Conceding for the sake of argument that defendants had a right to 
pledge the note held by them in pledge, they certainly had no right to 
pledge a greater interest therein than they had themselves. By their 
pledge to the insurance company they put it out of the power of them- 
selves or the plaintiff to redeem the note by paying the $2724 for which 
it was pledged to defendants. The defendants actively violated the con- 
tract of pledge, and there was no necessity of putting them in default. 
O. C. C. 1926, 1905, No. 3. 

The defendants having dispos:d of the pledge in violation of their con- 
tract, can not avoid liability for its amount by indefinite statements of 
witnesses that the property mortgaged and sold to pay the note did not 
bring the amount of it. The maker of the note may be perfectly respon- 
sible outside of the mortgaged property, and defendants have put it out 
of their power to return the pledge. If the note pledged was not worth 
what it called for, the onus of proving it was on defendants. We find no 
proof of that fact at all satisfactory. 

We think there is no error in the judgment of the court below, which 
is accordingly affirmed with costs of both courts. 


a - - a} 


No. 6562. 


Jacosp C. VAN WICKLE vs. ALCKE LANDRY. 


A mortgage on property exempt under the homestead act can not be enforced; and 
the owner of such property may sell the same, free from the mortgage he has im- 
posed on it. 

PPEAL from the Seventh Judicial District Court, parish of Pointe 
Coupée. Heine, J. 

Edward Phillips, for plaintiff and appellant. 

Charles Parlange, for defendant. 

The opinion of the court was delivered by 

Mannina, C. J. This suit is upon a promissory note of defendant, the 
payment of which is secured by a mortgage upon a tract of land contain- 
ing about sixty-seven acres. The plaintiff asks a payment for the 
amount of the note and interest, and for the recognition and enforcement 


of the mortgage. 
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The defendant admits the execution of the note and mortgage, and 
denies that the mortgage can be recognized now or enforced hereafter, 

because the property is exempt from seizure by the provisions of the 
- homestead act of 1865. Rev. Stat. of 1870, sec. 1691. 

The court a qua rendered a personal judgment against the defendant 
for the amount of the note and interest, and sustained his plea of ex- 
emption of the land and improvements from seizure. 

If this were a nova quaestio in this court, whether the execution of a 
mortgage by a debtor is not of itself a waiver of the exemption of the 
property mortgage, we should be inclined to give to this deliberate act of 
mortgage a significance and effect in keeping with the express declara- 
tions of the mortgager, but the scope and effect of the act providing for 
the exemption has been too often adjudicated by this court to permit its 
consideration as an original proposition, and it isin deference to the doc- 
trine of stare decisis that we adhere to the ruling already made. 

The proof sustains the plea of exemption. The defendant has no other 
property, nor has his wife, and the land and improvements are not worth 
more than six hundred dollars. The quantity is less than that allowed 
in the act. The defendant is the bona fide owner of it, and is the head of 
a family, and has young children dependént on him fora support, and he 
occupies it as ahome. Plaintiff insists that the judgment should restrict the 
operation of the exemption to the period when the property in question 
shall be. used as a homestead. It is conceded that a party, in whose 
favor a certain quantity of property has been adjudicated as exempt 
from seizure, may sell the exempted property, and his vendee would 
acquire a title, unincumbered by the mortgage granted before such 
adjudication. It would seem then that the judgment of exemption is a 
perpetual bar to the enforcement of that mortgage. The most usual 
form in which these claims for exemption have come before this 
court has been an injunction by the debtor, restraining the creditor from 
subjecting, or attempting to subject, the exempted property to satisfac- 
tion of his judgment, and the decree of this court has been a perpetua- 
tion of the injunction. Leblanc vs. St. Germain, 23 An. 289. Robert vs. 
Coco, idem, 199. 

If we can not decree the enforcement of the mortgage now- because of 
a legal obstacle, if the law exempts the property from seizure so un- 
qualifiedly that a mortgage voluntarily imposed on it by the debtor is 
held not to bind it, and if the exemption is so complete that the owner 
may convey the property by an unin¢umbered title, it would secm that 
no future contingency can revivify a mortgage thus declared to be ex- 
tinct. A mortgage which no court can enforce, when its enforcement is 
judicially demanded, can not have such validity and vitality as to entitle it 
to recognition with a viéw to its future enforcement upon the happening 
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of an uncertain contingency. The judgments of courts should not be 
temporary, contingent, or conditional. 

The interpretation of the homestead act by this court assures-to the 
debtor, who proves himself to be within its provisions, property of a de- 
fined quantity and value, in spite of his own efforts to incumber it, and 
even annuls the lien himself has placed upon it. The provision thus 
made for him was intended to be permanent, and can not be restricted by 
the uncertain contingencies of the future. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court is affirmed with costs. 


DIssENTING OPINION. 


Spencer, J. I can not concur in the conclusions of the majority of the 
court in this case. 

The homestead act being exceptional in its character, in derogation of 
common rights, and restrictive of commerce, ought not to be extended 
beyond the scope of its plain and manifest terms. The law declares that 
the property of the debtor is the comm~n pledge of his creditors; that 
real estate may be mortgaged; that contracts not forbid by law or morals 
are laws between the parties. Laws taking property out of commerce, 
and out of the operation of these great, universal, and elementary prin- 
ciples can not be extended by construction or intendment. The home- 
stead act does not forbid the sale of the property subject to it, and there- 
fore the debtor may sell it. It does not more forbid the mortgaging of 
it, and therefore it may be mortgaged. It only says that it shall be ex- 
empt from seizure and sale when “owned by the debtor,” and “ occupied 
by him as a residence,” and when he “has persons depending upon him 
for support.” All of these conditions must co-exist and concur to give 
exemption from seizure. As long as these conditions exist the property 
can not be seized. 

That is the full extent of the law. It goes no further, and we can not 
extend it. It follows that if these conditions do not exist, or, if having 
existed they cease, the exemption is gone with them. A man can not 
acquire a vested right to a homestead. The repeal of the law creating 
it, even after he has had it adjudged to him, will extinguish it. Soa 
change of state in the owner may have the same effect. Thus a widow 
marrying again, or a married man losing his wife and children depending 
on him, can not claim the exemption. If the owner, whether before or 
after having claimed and had adjudged to him a homestead, abandons 
it as a place of residence, it ceases to be exempt. The law exempts the 
implements of one’s trade by which he gains a living. The books of a 
lawyer are exempt, but only while they are the implements of his trade. 
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If he change his profession. or cease to. practice, they again enter into 
commerce, and become subject to the ordinary rules of property. Had 
the debtor in this case at bar sold the property in controversy before 
claiming the homestead, there is no doubt it would have passed subject 
to the plaintiff's mortgage and could have been seized and sold to pay 
it. How can a subsequent sale have a greater effect ? How can the de- 
cree of this court divest that property of plaintiffs mortgage? Judg- 
ments are not creative, but declarative of rights, and assist in their exe- 
cution. 

In my opinion the judgment of the court should stop where the law 
stops. It should declare the property exempt from seizure and sale 
under plaintiffs mortgage upon the same conditions that the law declares 
it exempt, to wit : while bona fide owned by the debtor and occupied as a 
residence, he having persons dependent upon him for support, ete. 
When these conditions cease to exist, the exemption should cease—7a- 
tione cessante cessat ipsa lex. A repeal of the homestead law, or what is 
the same thing, the cessation of the conditions of its operation, extin- 
guishes the rights under it. 

I therefore conclude that plaintiff should have judgment for the 
amount of his debt, with recognition of the mortgage claimed, but sus- 
pending the execution of it upon the property as long as the conditions 
required by law for establishing a homestead exist. 


No. 6570. 
Mrs. Mary L. Harpin vs. Woutr & CERF. 


The holder of a mortgage, given by a wife with her husband’s authority, on her 
separate property, without the authorization of the judge under the act of 1855, 
must prove that the debt which the mortgage was given to secure inured to the 
wife’s separate benefit, before he can hold her liable. 

A wife separated in property is liable for her proportion of the household expenses, 
and for the whole of such expenses, if her husband is without means. 

The homestead law embodies, in part, the public policy of the State, and rights ac- 
quired under it can not b2 waived by any convention of parties. 


PPEAL from the Sixth Judicial District Court, parish of St. Helena. 
L Kemp, J. 

H. M. Carter, for plaintiff and appellant. 

J. M. Wright, for defendants. 

The opinion of the court was delivered by 

Eaan, J. This action is against a married woman separated in 
property from her husband: It is based upon a promissory note and 
mortgage executed by her, with the authorization of her husband, but 
without that of the judge, and upon a small balance of account with 
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plaintiffs’ merchants at Osyka, Mississippi. The defendant pleaded 
the want of authority to contract the debt, cr to execute the note and 
mortgage, denied that she purchased the goods, etc., as alleged by plain- 
tiffs, or that she authorized their purchase, and specially denied that the 
articles named in the account of plaintiffs, or the consideration of the 
note and mortgage, inured to her separate benefit. The mortgage was 
by public act, and contains the usual pacts, and also an express waiver 
of all claim of homestead exemption under any existing or future laws of 
the State. 

The first. question to which:our attention is invited by the answer and 
the prief of defendant’s counsel is the effect of section 3981, 3 R. S., and 
arts. 126 and 127, R. C. C., which are but a re-enactment of the act of 1855, 
“to enable married women to contract debts and bind their dotal and 
paraphernal property with the authorization of their husbands and of 
the judge, and upon the certificate of authorization of the latter.” This 
is not an open question. In the case of Rice vs. Alexander, 15 An. 54, it 
was held “ that the law, as it stood, in regard to the contracts of married 
women, previous to the act of 1855 referred to, remains unchanged, ex- 
cept that a married woman taking the benefit of that act is placed on 
the footing of a femme sole, and her contract, made with the judge’s au- 
thorization under the statute, is sufficient, or, in the language of the act, 
* full proof” against her, while under the general jurisprudence those 
avho deal with a married woman are bound to see and prove that the 
contract-made with her inures to her benefit. The authority to execute 
the note and mortgage in the case at bar was given by the husband, who 
signed both with the wife for that purpose. It remains, then, to inquire 
whether the plaintiffs have shown sufficiently the liability of the wife de- 
fendant by evidence outside of the note and mortgage. The husband is 
deaf and dumb, and without property or means of support of himself or 
family, the wife is separate in property from him, and owns the only 
property in the family, consisting of a tract of land upon which they re- 
side, and which, in the years 1873-74, was cultivated by two sons of the 
family for the common benefit and support. Early in 1873 the defend- 
ant, Mrs. Hardin, gave plaintiffs a mortgage upon her land to secure 
them for advances of supplies, etc., to be made for the use of the plan- 
tation and family. 

The evidence shows that these supplies were furnished accordingly, 
and that subsequently the mortgage and note now sued on were given 
with the husband’s authorization, in lieu of the original mortgage, which 
was given by the wife alone, without the husband’s authorization, and to 
cure that defect. The wife, whose testimony was taken in the case, ad- 
mits signing the mortgage, and that she signed it supposing it might 
assist her sons in cultivating the crop; that the family were supported 
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by the farm; that she relied on the revenues arising from the crops for 
support, and that no member of the family owned or possessed any lands 
or real estate. It is further shown that she subsequently acknowledged 
the indebtedness when the account was shown. her, and begged indulgence 
when plaintiffs threatened to foreclose the mortgage. It is quite likely 
that the plaintiffs took advantage of the necessities of the family, and 
also took into account the risk, and charged exorbitant prices. The de- 





- fense was not, however, based upon this ground, nor does the evidence 


enable us to determine it, much as we would feel disposed to do so. It 
is shown, however, that the defendant was separate in property, was the 
sole property owner, that the credit was given to her, and articles for the 
use of the family and plantation furnished upon the faith of that credit, 
and that her husband had nothirg and no means of support. R.C.C., 
article 2435, provides “that the wife who has obtained the separation of 
property must contribute in proportion to her fortune and to that of her 
husband both to the household expenses and to those of the education 
of their children.”. And again: “She is bound to support those ex- 
penses alone if there remains nothing to her husband; and even when 
the husband has property, if all that of the wife be paraphernal and she 
has reserved to herself the administration of it, she ought to bear a pro- 
portion of the marriage charges equal, if need ‘be, to one-half her in- 
come.” R. C. C. 2389. She may, also, with the authorization of her hus- 
band, bind herself as surety for any other person than her husband. 2 
An. 903; 5 An. 369; 14 An. 15. Her separate property is also liable for 
her frauds without reference to the question of authorization. 2 An. 1; 
6 An. 56; 10 An. 433. Under'this principle, having induced the credit, 
she would be bound, and her separate property liable. It is also imma- 
terial whether, according to plaintiffs’ theory and evidence, the considera- 
tion inured to her own advantage and that of her separate property, 
whether, according to her theory or statement, the mortgage was given 
to assist her sons, or whether the debt was contracted for the support 
and maintenance of the family, she being the sole property owner, as we 
have seen. 

The only remaining question is as to the right and power to waive the 
homestead exemption, as was done in this case. The determination of 
this question is the more important, because, homestead exemptions being 
comparatively recent in Louisiana, there has been no adjudication by this 
court on the subject. In other States it has been often considered, and the 
adjudications have been by no means uniform, while in most it is regu- 
lated by statute. In a majority of the States, however, it is held that 
such waiver is ineffectual and will not be enforced. See Smyth on Home- 
stead and Exemptions, section 542, citing 15 Cal. 266 ; 22 N. Y. 249; 9 
How. Prac. R. 547; 10 How. Prac. Rep. 282; 9 Am, Law. Reg. (Ta.) 112; 
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1 Am. Law Reg. (N. S.) 553 ; 16 Iowa 415; 20 Iowa 376; 16 lowa 243 ; 7 
Wis. 582 ; 20 Pick. 90; 2 Cald. (Tenn.) 283. In Pennsylvania, where the 
right of waiver seems not to have been questioned before, in the case 
of Forrester vs. Mack, 49 Penn. (13 Wright) 387, decided in 1865, the 
court says: “If, with the experience and observation we have had, we 
were now to pass upon the question for the first time we would be very 
likely to deny the right of waiver altogether, and s*ick to the statute as 
it is written.” In Crawford vs. Lockwood, 9 How. Prac. R. 547, the court 
refused to enforce a waiver of “the benefit of all and every exemption 
of property from sale on execution under the laws of the State.” In 
Harper vs. Leal, 10 How. Prac. R. 276, the debtor made a promissory 
note, and for the payment of the same agreed “to waive all exemption 
to property,” and the court said: “Not only am I of opinion that the 
agreement in this note to waive all exemption to property creates no 
estoppel, but I go further, and hold that it must also be regarded in the 
eye of the law as a hard, oppressive, and unconscionable contract, and 
that it is totally void, as in contravention of the spirit of our statutes and 
of public policy.” In Kruette vs. Newcomb, 31 Barb. 169, the same prin- 
ciple was affirmed. The note on which the judgment in that case was 
recovered expressly waived and relinquished “all right of exemption of 
any property I may have from execution on-this debt.” The judges all 
concurred that a person contracting a debt can not agree with the 
creditor that in case of non-payment he shall be entitled to levy his exe- 
cution upon property exempt from levy by the general laws of the State. 
In Curtis vs. O’Brien, 20 Iowa, 376, the same doctrine was maintained, 
and such an agreement was held contrary: to public policy. The same 
author before referred to, Smyth on Homestead and Exemptions, the 
latest and fullest work on the subject which we have seen, published in 
1875, after a large experience of exemption laws in most of the States, 
and upon a review of all the authorities, says with much force (section 
545): “The statutes which allow exemption are based upon views of 
public policy, intended for the preservation of families against the im- 
providence or misfortune of the head, and the latter can not, by any execu- 
tory agreement, waive such exemption; because if effect were given 
to such waiver a few words contained in any note or obligation would 
operate to change the law between debtor and creditor, and if they were 
enforcible, such words would generally by inserted in obligations for 
small demands, and so frustrate the intention of the Legislature.” 

That such was the object of the homestead exemption under the laws 
of Louisiana, and that it was not intended for the benefit of the debtor, 
but for the protection and benefit of the family, is apparent from the 
provision requiring not only that the property be occupied as aresidence 
and bona fide owned by the debtor, but that he shall have a family, or. 
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mother or father, or person or persons dependent upon him for support. 
C. P. 645, As has been said before, we have nothing to do with the policy or 
impolicy of the law. As was said in the Pennsylvania cause, ita ler 
scripta est, and the judicial department of government is bound by it. 
To permit the waiver of the exemption, would be to revise the policy of 
the law at the option of the debtor, for whose personal benefit it was 
evidently not designed, and we are unable to perceive why it should not 
he considered immoral and against the interests of society to permit 
one who has given a mortgage to claim the benefit of the exemption 
from. its operation, and that it should be so considered where he had 
simply, in an executory agreement, added the words of waiver. In our 
opinion one act is as immoral as the other, and neither rests on that 
ground, but on the policy of the law-maker. Arguments’on that subject 
apply equally to the operation and effect of usury laws which enable the 
debtor not only to refuse to pay the excessive interest, but to recover it 
back within a year, and also to all statutes creating exemptions which 
violate the doctrine of common pledge equally with that now under con- 
sideration. The same may be said of all bankrupt and insolvency laws 
which provide for the release of the debtor from his obligations without 
payment in full. i 

The rich and prosperous condition of Louisiana before the war, when 
every one was independent, as a rule, and the contrary an exception 
rendered homestead exemptions unnecessary. No sooner had the war 
ended, however, than, owing to the prostrate and impoverished condi- 
tion of the people, both here and in several of our sister States of the 
South, the protection of the debtor’s family against absolute beggary 
through his fault or misfortune began to be guarded against by the 
passage of homestead exemption laws. Ours was immediately and 
earnestly pressed to its passage at the extra session of the Legislature 
in the fall of 1865, thus evincing the public policy and demand. The 
exemption then made has continued through every successive change of 
legislation and government, and may now be considered with us, as it 
has long been with other States, and especially with the great and grow- 
ing West and the Pacific slope, as part of our settled policy. As to 
whether this policy be good or bad, wise or unwise, about which there 
are and have always been, and always will be, conflicting opinions, it is 
not our province to determine. It is enough that we find it so, and it, 
therefore, becomes us to deal with it by the light of the experience and 
observation, the wisdom and the jurisprudence of other States where 
similar laws have been of longer existence and of more extended opera- 
tion. In the new West, as in our sister State of Texas (see 14 Texas 
Rep. 449), this policy of homestead exemption has been largely influ- 
enced by a desire to invite new population of men of families and small 
22 
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means, to develop their resources and build up the country with the 
fresh scope given to their industry and enterprise from the assurance 
that under all circumstances the shelter for their families was secured to 
them against disaster or misfortune in business. And where would the 
same motive find more appropriate place than in Louisiana, where the 
influx of a new and hardy yeomanry would prove a panacea for all 
, troubles, political and material. 

There is another view to take of this question of waiver of homestead 
exemption. In several of the States, as in Connecticut and Alabama, for 
instance, the levy on exempt property is considered the same as a levy 
‘on a third person’s property, and the officer who makes such seizure is 
liable for a trespass. See Smyth, section 547, citing 16 Conn. 144, and 
several cases from Alabama and Pennsylvania. In Louisiana a highly 
penal statute to the same effect was passed in 1874, p. 53, and again in 
1876, p. 123, while nowhere is the penalty of nullity more fully de- 
nounced against all acts and contracts in contravention of public policy, 
R. C. C. 1893 and 1895; and by an express provision of our law (C. C., art. 
12), whatever is done in violation of a prohibitory law is void, though its 
nullity be not formally directed. 

For the reasons stated, it is therefore ordered, adjudged, and decreed 
that the judgment of the court below be avoided and reversed so far as 
it recognizes and seeks to enforce the waiver of exemption of the home- 
‘stead of the defendant, which is hereby decreed exempt as such from 
seizure or sale under plaintiffs’ mortgage and judgment, and that in all 
‘other respects it be affirmed. It is further ordered that plaintiffs pay 
‘the costs of appeal and defendant the costs of the court below. 


CoNCURRING OPINION. 


Marr, J. The exemption of property from the pursuit of creditors is 
by no means a new feature in the law of Louisiana. The Civil Code of 
1825, article 1987, exempted the right of personal servitude, of use and 
‘habitation, of usufruct to the estate of a minor child, the income of dotal 
property, money due for the saiary of an office, and wages, or compen- 
‘sation for personal services. 

The Code of Practice, article 644, exempted the linen and clothes, and 
the beds of the debtor and his family, his arms and military accoutre- 
ments, and the tools and instruments necessary for the exercise of the 
‘trade or profession by which he gains a living. 

The act of 18483 exempted, in addition, corn, fodder, hay, provisions, 
‘and the supplies necessary for carrying on the plantation to which pad 
-are attached for the current year. 

In 1852, by act No. 255, the widow and children left in necessitous cir- 
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cumstances were entitled to be paid in preference to all other creditors, 
except the vendor, as much as one thousand dollars out of the effects of 
the succession; and in the same year, by act No. 324, the lot or piece of 
ground and buildings thereon occupied asa residence and bona fide 
owned by the debtor having a family were exempted to the value of one 
thousand dollars; also, necessary housekeeping effects to the value of 
two hundred and fifty dollars, the books of the family library, family 
portraits and pictures, and the books, instruments, and apparatus of the 
trade or profession of the debtor. 

- Then came the act of 1865, which exempted one hundred and sixty 
acres of ground and the buildings and improvements thereon, occupied 
as a residence and bona fide owned by the debtor having a family, or 
mother, or father, or person or persons dependent on him for support; 
also, one work-horse, one wagon or cart, one yoke of oxen, two cows and 
calves, twenty-five head of hogs, or one thousand pounds of bacon or 
equivalent in pork, and, if a farmer, the necessary quantity of corn and 
fodder for the current year, not to exceed two thousand dollars in value. 

This was followed by the exemption of household and kitchen furni- 
ture, not exceeding six hundred dollars in value, sewing nfachines, and 
pianos. 1872, 1874, 1876. 

Similar exemptions are to be found in the statutes of most if not all of 
the other States, and in the laws of the United States. The act of Con- 
gress which authorizes collectors of internal revenue to enforce the pay- 
ment of taxes by distraint and sale of the property of delinquents with- 
out judicial process (Revised Statutes, section 3187) and the bankrupt 
act (Revised Statutes, section 5045) make liberal exemptions in favor of 
the debtor who is the head of a family, and the latter act exempts such 
additional property as may be exempt by the laws and constitution of 
the State in which the debtor has his domicile as existing in the year 
1872. 

The universality of these laws, and the steady-enlargement of the ex- 
emptions in our own State, have closed the question as to their expedi- 
ency, if that could be the subject, legitimately, of judicial inquiry; and 
these laws are not to be regarded with disfavor nor construed otherwise 
than as remedial statutes, the plain manifestations of a well-settled pub- 
lic policy. 

The homestead act of 1865 exempts from seizure and sale under execu- 
tion the property of the debtor having a family, etc., dependent on him 
for support, occupied as a residence, etc. It would be a narrow and 
strained limitation of this act to limit it to men alone, and to exclude 
from its benefits a woman, wife of a déaf mute, an imbecile, who can 
give her no assistance in providing for his wants and necessities and 
those of their offspring. The law looks to the head of the family, to the 
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person who is the debtor, and upon whom rests the burden of maintain- 
ing the family; and its terms are broad enough to include that person, 
whether husband, or wife, or widow, or a man or woman never married. 

The right of the debtor.to claim this exemption is in no manner im- 
paired by the granting of a mortgage, and it is difficult to perceive the 
advantage, in a moral point of view, in favor of the mortgager who has 
not, over the mortgager who has, waived the exemption. In either case 
the exemption would deprive the mortgagee of the security given by a 
solemn contract, a formal hypothecation; and in neither case would the 
creditor have parted with his money, or given the credit, if he had be- 
lieved that it was in the power of the debtor to deprive him of this 
security by any plea or claim. 

It has been objected that this exemption ties up and keeps out of com- 
merce a large amount of property. But this is a question of mere expe- 
diency, falling within the exclusive domain of the legislative department, 
and it can not be dealt with by the judiciary. Besides, as the debtor who 
has not granted a mortgage and the mortgager who has not waived 
have the. unquestionable right to insist upon this exemption, the amount 
of property in commerce will not be materially increased by refusing the 
exemption in the comparatively few cases in which the most needy, the 
smallest proprietors, might be forced by the pressure of their necessities 
to agree in advance not to claim the benefit of the law. 

The mortgager who claims the benefit of this exemption cheats the 
hopes and expectations of his creditor as effectually where he has not 
waived as where he has waived; because it is merely idle to suppose that 
a creditor would take or rely upon a mortgage which he knew at the 
time the law would not permit him to enforce. He who contracts a debt. 
binds himself legally and morally to pay that debt. If he grants a mort- 
gage to secure it he merely superadds the special engagement that the 
property mortgaged shall be applied to the payment of that debt by 
preference; and when he interposes a plea or a claim by which this 
hypothecation is defeated he violates his moral and legal obligation as 
completely, and inflicts precisely the same injury upon his creditor when 
he has not as when he has agreed formally and in advance that he will 
not interpose that plea or claim. The man who grants a mortgage con- 
tracts the solemn obligation that the property shall, in case of default on 
his part, be seized and sold in satisfaction of the debt intended to be se- 
cured; and he contracts no additional moral or legal obligation by for- 
mally stipulating that he will not do that which the mere giving of the 
mortgage necessarily implies that he will not do, prevent in any way the 
realization of the benefits which his contract professedly secures. 

If we should decide that the debtor who has waived may not claim, 
while the debtor who has not waived may claim, the benefits of the 
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homestead exemption, we would virtually declare that it is in the power 
of the citizen to abrogate by his conventions the laws enacted in view of 
the public interest and public policy. The homestead exemption is not 
designed for the benefit of the debtor; it has in view his helpless depend- 
ents, and it intends to afford them a home and a shelter, and the means 
of living, of which it will not permit them to be deprived by his folly or 
his misfortune. 

Our law-makers have not seen fit to] make the homestead ‘inalienable, 
nor would it be wise to attempt to do this. It may be to the interest of 
the family to abandon the domicile and seek a home elsewhere, and no 
law ought to or can impose any restriction upon this right. The power 

* to sell for a price freely agreed upon is very different from the power to 
consent in advance to a forced sale. The mortgagee usually leaves a 
wide margin between the value of the property and the debt to be se- 
cured, and he may force a sale for cash at a most unpropitious time at 
two-thirds of the appraised value. 

The debtor who waives the benefit of this exemption in advance occu- 
pies no worse position, morally, than if he should agree at the time of 
contracting a debt that he would not protect himself against its en- 
forcement by a subsequent discharge under the bankrupt or insolvent 
laws. He who is driven by his necessities to mortgage the home of his 
wife and his children, by the mere act of granting a mortgage instead of 
selling the property, manifests the wish to retain it, and the hope that 
he may be able to save it by paying the debt. Under the pressure of his 
wants, deluded by his hopes and expectations, he consents to terms which 
he would never think of submitting to under. other circumstances, and 
puts it in the power of the creditor to deprive him of the property for a 
price far below that which he might have obtained by voluntary sale. If 
he may, by the stipulations of the mortgage, subject to seizure and sale 

- the property legally declared to be exempt, the whole object and policy 
of the law will be defeated, and the needy and helpless, the very persons 
designed to be protected, will be deprived of the benefits intended 
specially for them. 

Every one wh? takes a mortgage understands that it is subject to the 
exemptions of the homestead act; and every one is held to contract with 
reference to the law. The exemption is absolute. Nothing in the act 
indicates the intention of the Legislature to make it dependent on the 
will of the debtor, and while the law may not deprive the citizen of the 

right to sell at his.pleasure that which is his, it may well refuse to 

countenance, by giving effect to engagements in violation cf its policy 
and prohibitions. An individual may renounce what the law has estab- 
lished in his favor alone, but he can not renounce that which is intended 

for the benefit of others and for the publie good. R. ©. C., articles 11, 12. 


SUPREME COURT OF LOUISIANA, 
Mrs. Mary L. Hardin vs. Wolf & Cerf. 








Homeless, helpless paupers are a curse to society, and the homestead 
act and other exemption laws are designed to protect the public as far 
as possible against this grievous burden. If it is once understood that. 
the property which the law declares to be exempt can not be sold under 
legal process, whether with or without a previous contract and waiver, 
all pecuniary engagements will be made with reference to that exemp-_ 
tion, and credit will rest upon a more secure, because a better defined, 
basis. Werreadily accept and adapt ourselves to settled and uniform 
rules of property; and it is not the exemption itself, it is the uncertainty 
as to its meaning and extent, that impairs confidence and injures credit. 
Let it be understood that the exemption is absolute, and no creditor will 
trust to or rely upon the exempted property, or estimate it in making his 
contracts and engagements, 

I concur in the opinion and decree pronounced by Mr. Justice Egan, 
but the importance of the subject warrants the separate expression of 
my views of the law. 


DISSENTING OPINION. 


MannrinG, C.J. The enactment of homestead laws has been frequent 
of late years. The arguments in their support are specious, and attract 


to them popular favor. Whatever may be the reasons that induce the 
Legislature to.enact them, our sqle duty is to ascertain what is the leg- 
islative will, and when ascertained to give effect to it. 

All statutes which take property out of commerce and attempt to im- 
press upon it the character of inalienability, and all statutes which are 
in derogation of common right, are to be strictly construed. The gen- 
eral law regulating the relations of debtor and creditor is, that the prop- 
erty of the debtor is the common pledge of his creditors. Laws which 
exempt any portion of the debtor’s property from the pursuit of the — 
creditor are exceptions to the general rule, and can not be extended by 
implication. Thus, it has been held by this court that predial property 
alone and not urban is exempt to the value of two thousand dollars 
under the statute of 1865. Crilly’s case, 25 An. 219; Hargrove vs. Flour- 
noy, 26 An. 645. ; 

The decisions in our sister States upon many questions arising under 
their homestead laws are conflicting. This is due in part to differences 
in the laws, and in part to the animus which pervades the judicial con- 
struction of them. An attempt has recently been made (Smyth on Home- 
stedds) to systematize this branch of modern law, and the writer points 
out with accuracy the dissonant characteristics of the laws in the States, 
showing the variant rules that have been adopted. 

We have recently held that a mortgage, executed by a debtor upon 
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the only land he owned, which in quantity and value was less than that. 
exempted by our statute, could not be enforced. Van Wickle vs, Lan- 
dry, 29 An. 330. In that case we were strongly pressed to restrict. 
the operation of the law to the time when the land is occupied as a 
homestead, and my brother Spencer approved that limitation and quali- 
fication of the debtor’s right of exemption, and dissented from the 
opinion of the court. There was certainly ample room for difference of 
opinion on that question, and the same writer, to whose works allusion 
was just now made, informs us that that view still obtains in a few of 
the States, though the more recent view, he says (Smyth, sections 239, 
240), is that expressed by a majority of the court in that case. In ren- 
dering the opinion of the court I disclosed a mental oscillation that was 
personal to myself upon the point involved, which was finally determined 
by the influence of the principle of stare decisis. But we are asked togo 
still further now. Then we held that the debtor could not be presumed. 
to waive his legal right. Now we are required to disregard his express. 
waiver. I can not assent to that doctrine. 

The chief ground and the only tenable one on which that doctrine can 
rest here is the assumed public policy of the law, for there is no ex- 
pression in our sta*ute that warrants, or I would rather say compels, 
that construction. Now, if it be a distinct feature of public policy as 
shadowed forth in our homestead law that the family should be pro- 
tected from the improvidence or misfortune of its head, why is this pro- 
tection so partial and distinctive in its nature that it will not apply to 
those who live in towns, and whose families might be supposed to need 
the protection and to deserve the beneficence of the Legislature as well 
as the rural inhabitants. 

May it not be true that judicial construction has enlarged the scope 
of these exemption laws? It has been held that a widow, who became a 
debtor durante viduitate, was entitled to the benefit of our homestead law 
(Calvit vs. Hoy, Opinion Book 43, p. 358), and I think upon good grounds, 
all the other requisites concurring. But it has never been held until the 
present case that a married woman ‘was entitled to it, although the law 
of this State makes her an object of its peculiar care. The statute does 
indeed specify that no debtor shall be entitled to the exemption provided 
for in it whose wife shall own in her own right and be in the actual en- 
joyment of property worth more than one thousand dollars. R. 8. 1870, 
section 1691. Does this mean, or are we to infer from it, that the wife 
shall be entitled to the exemption provided the husband owns nothing ? 
The language does not bear that construction. That meaning, to my 
apprehension, is not even latent in it, certainly not patent upon it. And 
yet it is an admitted rule of construction that statutes like this can not 
be enlarged by implication. 
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There is great force in the argument that when a person performs the 
deliberate act of executing a mortgage to secure a debt, that act shall 
be held to be a tacit but perfect waiver of all right of exemption pro- 
vided by law. It has been already observed that we refused to adopt 
that rule; but when the debtor not only executes the mortgage, but ex- 
pressly and solemnly declares that he renounces all benefits of the ex- 
emption laws, and this declaration is recited in the act, I do not think he 
should be permitted afterward to gainsay it under any circumstances. I 
do not think the law comes to his relief and says “I will help you to speak 
untruthfully as well as to act dishonestly, and will interpose my shield 
between you and him who trusted first to your honesty to pay your 
debt, and next to your veracity that you would not evade it under cover 
of a special law.” 

There is much to be said also in favor of that public policy which is a 
conspicuous feature of the laws of all countries, and which is the basis 
of public morals, viz.: that compulsory fidelity in the discharge of money 
obligations elevates the character of the citizen, and by consequence pro- 
motes the public virtue. The State that visits by the penalty of its laws 
the violation or disregard of pecuniary engagements with the greatest 
rigor is the State that has the highest standard of public honor. 
Wherever the law offers a premium to dishonesty by providing means of 
escape to the citizen from the payment of his debts, whether the mode 
be by exemption of property from seizure or by the equally convenient 
one of hiding it under cover of another’s claim, there will be found: the 
greatest laxity of the public conscience and the most shameless disre- 
regard of public and private obligations. 

When, therefore, there is not an express statute conferring upon the 
party seeking to evade an obligation the unquestioned legal right to es- 
cape the consequences of that obligation, and he seeks to justify it upon 
the ground of public policy as the motif of the construction he invokes, 
it may not be improperly answered that the same considerations forbid 
the multiplication of those devices by which he who promises is excused 
from performing and he who renounces a benefit is permitted to enjoy 
it in spite of his renunciation. 


Spencer, J. I concur in the opinion of Mr. Chief Justice Manning. 
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No. 6593. 


Srovanton Cooney vs. H. H. Broap er At. 


A contract by which the owners of certain vessels unite in an association to carry 
passengers and freight for hire. each furnishing a certain capital to the 
association, and each receiving a certain proportion of the profits, consti- 
tutes the owners, as to third persons, commercial partners, and as such, 
liable in solido, for the debts of the association, no matter what restrictive 
clauses the contract may contain. The holder of a solidary note can not have its 
solidarity impaired, by the unathorized action of his collecting agent, who re- 
ceipts in favor of one of the solidary debtors on.the note for “his share” of the 
debt. 


PPEAL from the Fifth District Court, for the parish of Orleans. 
Cullom, J. 


Hornor & Benedict, for plaintiff and — 

Fred. D. King, for defendants. 

The opinion of the court was delivered by 

Spencer, J. On the twenty-sixth of June, 1875, the defendants, Broad, 
Dowling, Trousdale, Quaterreaux, Verlander, and Powers, owning among 
them several steamboats running in the Opelousas trade, formed an 
association whereby they agreed that they would put into said associa- 
tion their respective boats. The objects of the association were declared 
to be “to co-operate together in building up and maintaining the trade, 
etc., known as the ‘Opelousas trade,’ by running their respective boats 
between New Orleans and Washington, Louisiana, and carrying freight 
and passengers between these points,” * * * “to use their influence 
and energy to enhance the interests of all the parties to this agreement, 
and to prevent and discourage opposition, etc.” The agreement is made 
for one year, under articles and stipulations as follows: 

By the first, the parties agree as to the boats they are respectively to 
putin. By the second, they fix the relative values of thei boats, and 
name certain of themselves as a “ board of control,” and define generally 
its powers. By the third, they provide for replaging any boat disabled 
or lost, and regulate such boat’s participation in the profits and losses; 
also, fix the time and manner of each boat rendering its accounts and 
paying over earnings to the beard of control. By the fourth, they agree 
to the closing of certain warehouses and the opening of others; and pro- 
vide that the parties shall respectively furnish and keep their boats in 
good order; repairs of less than seventy-five dollars in amount to be 
made at the expense of the association. It is further declared that “this 
agreement is not a copartnership, and that none of the boats named or 
their substitutes or the owners thereof, shall be bound for the debts of 
each other, nor shall anything herein bé construed as making them lia- 
ble or responsible therefor.” The fifth article declares who shall be cap- 
tains of. tie several boats, and provides for their removal. 
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On the seventh of February, 1876, this “board of control,” acting 
through James M. Dowling, A. P. Trousdale, and William R. Verlander, 
chartered from the plaintiff, Stoughton Cooley, for the use of said asso- 
ciation (which in said act is styled the Opelousas Packet Company), the 
steamboat Tensas, for a period of five months, at one thousand dollars per 
month, payable monthly in advance. For the four deferred payments, 
four notes were executed, each for one thousand dollars, and payable as 
follows, at the Citizens’ Bank: To the order of Jesse K. Bell, for five- 
twelfths; to the order of J..M. Dowling for four-twelfths, and to the 
order of W. R. Verlander for three-twelfths. 

These notes were-severally indorsed in ‘blank by Bell for five-twelfths, 
by Dowling for four-twelfths, and by Verlander for three-twelfths. As 
they respectively fell due, Bell paid five-twelfths and Dowling four- 
twelfths thereof. Verlander made default, and three-twelfths, or two 
hundred and fifty dollars, of each note remains unpaid. 

The payments by Bell (who it seems acted in this matter for the de- 
fendant Broad) and by Dowling were made at the bank, and were in- 
dorsed on the notes by the note clerk in words to this effect: “Received 
from J. M. Dowling his part, $333 334—four-twelfths.” “Received from 
J. K. Bell $416 67, his part on within note—five-twelfths.” 

Plaintiff now sues all the members of said association as commercial 
partners, and liable in solido for the balances due on said four notes. 

Dowling and Broad answered by a general denial. Dowling subse- 
quently filed an amended answer, alleging that he had indorsed said 
notes for only four-twelfths, and that he had paid that amount of each of 
them, and that plaintiff “had receipted for each of said sums upon the 
back of each of said notes in full for his part and portion of each of said 
notes ; that he has paid all that he was bound for, and has been released 
from further liability.” 

There was judgment against the defendants in solido, and Broad and 
Dowling have appealed. - 

There are two questions involved: 

First—Did the agreement of the twenty-sixth of June, 1875, create a 
commercial partnership, binding the parties thereto in solido for its 
debts? and if so — 

Second—Did the receipts of the note clerk of the bank, on the back of 
the notes, in favor of Dowling and Bell (the latter representing Broad) 
for “their parts,” release them from solidarity and further liability ? 

First—The only reason for doubting the existence of the partnership 
arises from the express declaration of the parties that no partnership 
was created by the act of association. They certainly did enter into an 


association, furnishing thereto specified capital, agreeing to divide profits 


and losses in fixed proportions, and engaging to carry freights and pas- 
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sengers for hire. This, under our. law (0. C. C. 2796), certainly constituted 
a commercial partnership, and made the associates liable solidarily for 
debts of the association. When there exist all the conditions which, by 
law, create a legal relation, the effects flowing legally from such relation 
will follow, whether the parties foresaw and intended themor not. Thus 
where a man transfers to another for a 8um of money, and absolutely, 
the ownership of a thing belonging to him, the contract between them is 
that of sale, and all the legal consequences of that relation will follow, 
even though the parties declare it not a sale, but some-other contract. 
The fact that the parties had made stipulations between themselves as to 
their liability for each others’ debts, or as to the proportion of their sev- 
eral responsibilities, can not affect third persons, even had these stipula- 
tions been within the knowledge of such third persons, 

Second—The bank clerk, as such, had no authority to give release to 
any of the makers of said notes beyond what would result from their 
payments. No authority or power existed in him, except to receive pay- 
ment. There is no pretense that plaintiff ever expressly authorized him 
to renounce any of his rights against the makers of the notes. 

The judgment appealed from is affirmed with costs of both courts. 








No. 5406. 


In THE Matrer oF Mrs. A. L. BrasHEAR AND Her Huspanp vs. Mrs. 
CHARLOTTE M. ConNeER. 

The institution of a suit in the capacity of heir of a decedent, or the sale by an heir 
of his interest as heir in a succession, amounts to the acceptance of the succes- 
sion, pure and simple. 

Where the heirs are all of age, and present, and represented, and have accepted the 


succession purely and simply, and there are no debts due by the — 
there is no necessity for the appointment of an administrator. 


Awe from the Second District Court, parish of Orleans. Tissot, 


Race, Foster & E. T. Merrick, for plaintiff and appellant. 

Hornor & Benedict, for defendant. 

The opinion of the court was delivered by 

Eaan, J. These appeals are by consent included in the same tran- 


~.seript, are between the same parties substantially, and are intimately 


connected as to the questions and issues involved. They were tried and 
submitted together in this court. 

John T. Osborne died leaving considerable property and a will, which 
was avoided at the suit of Mrs. Conner, who sued as his daughter and 
heir-at-law for that purpose. She subsequently applied for administration 
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upon the estate and obtained an order of appointment and for inven- 
tory. At this stage, and before inventory, bond, letters of administra- 
tion, or qualification of administratrix, Mrs. Brashear, another daughter 
and heir of decedent and assignee of John J. Osborne, the son and only 
other heir of decedent, filed a petition opposing any further steps in the 
administration and asking a rescission of the order of appointment on 
the ground that all the heirs were of age and had accepted the succes- 
sion purely and simply; that there were no debts nor necessity for ad- 
ministration, which would only entail expense and delay upon the 
succession and heirs, and hinder and embarrass a partition, for which 
she also applied. 

Mrs. Conner averred the necessity of administration “to collect from 
Mrs. Brashear, her co-heir, and her husband large sums of money due 
the estate as well as other claims and debts to pay;” she also denied 
“that she had accepted the succession purely and simply.” : 

These are the substantial issues in the two cases. The heirship of the © 
parties is both proved and admitted, and had been adjudged in the pro- 
ceeding to annul the will instituted by Mrs. Conner in her quality and 
capacity of heir-at-law. This was an unqualified assumption of the 
quality of heir on her part in a judicial proceeding which amounted to a 
simple acceptance of the succession. R. C. C., articles 988 and 994; Le 
Cune vs. Cottin, 2 N. S. 475; Dangerfield vs. Thurston, 8 N. S. 242; 
O’Donald vs. Lobdell, 2 La. 299. The same may be said of the effect of 
the present litigation as to Mrs. Brashear, who by embarking in it ac- 
cepts purely and simply, and John J. Osborne accepted purely and sim- 
ply by selling his interest as heir to his sister, Mrs. Brashear (R. C. C. 
1002, 994); and all the parties were of full age at the time of these acts. 
The record discloses no debts due by the succession or deceased, and no 
necessity for administration on that account. That necessity could not 
grow out of the indebtedness of one of the co-heirs to the other or to 
the succession or deceased, whether by way of collusion or otherwise, 
for this would be properly matter of account in the partition (C. C., arti- 
cle 1350); neither could such necessity arise from the indebtedness of 
other persons to the succession. The heirs are entitled to the same ac- 
tions and exceptions as those to whom they succeed. OC. P., article 23; 
R. C. C., article 945; 19 An. 428. They may therefore sue the debtor of 
the succession in the same manner as the deceased himself could have 
done; and if there be several heirs each may sue for his separate share 
. in the same manner, as each is only bound for his pro rata share of the 
debts of the succession. C. P., article 113. There was really no succes- 
sion to open after the proceeding to annul and set aside the will and the 
judgment annulling it; for as we have already seen that proceeding was 
instituted and conducted by Mrs. Conner in her quality of heir, and in it 
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she alleged that the sole heirs are John J. Osborne, who has sold and 
transferred all his rights in said estate to his sister, Mrs. Brashear, who 
is the remaining heir, and who appeared in that proceeding as well as, the 
present litigation, and is alleged to be in possession of the property. 
From that time there was no succession to administer, and the heirs 
who accepted purely and simply represented the deceased both as to his 
rights and obligations. The heir who accepts is considered as having 
succeeded to the deceased from the moment of his death. R. C.C., arti- 
cle 947. He is of full right in place of deceased, as well for his rights as 
his obligations. R. C. C. 945. All that remained was to partition the 
property between the heirs. Under such circumstances the property is 
vested in the heirs, and not in the succession. ies vs. Toadiner, 15 
An. 170; succession of Story, 3 An. 502. 

Even when there are debts the heirs may stop the administration and 
claim the succession directly by giving security for their payment; and 
without administration the simple acceptance of the succession by the 
heirs entitles the creditors to sue them directly and recover the whole 
amount of their debts. R. C. C. 1423; 21 An. 278; 25 An. 56. A fortiori, 
then, may they stop administration and provoke a partition among the 
co-heirs at any time if, as in this case, there are no debts due from the 
succession. Every co-heir, whether of full age or a minor, may force 
his co-heirs to a partition, which it shall be the duty of the judge to de- 
cree. C. P., articles 1023, 1027. 

No one can be compelled to hold property with another, unless the 
contrary has been agreed upon; and any one has a right to demand a 
division of a thing held in common by the action of partition. R.C. C., 
article 1289. These principles are rudimental and familiar, and we see 
no reason why they should not apply to the case at bar. 

We think the court below erred in not giving them application and in 
not stopping all further proceedings for administration and decreeing 
partition. It was especially irregular to proceed’ by rule instead of by 
regular trial on the merits, as was done in suit 35,328—-we can not give 
our sanction to this practice; this mode of trying the issues in a cause 
has often been reprobated by this court, see 3 An. 434; 8 An. 1l—and 
still more irregular to proceed or permit further proceedings for admin- 
istration pending a suspensive appeal in that case and in case 36,986, 
which necessarily involved the substantial issues of 35,328. 

The fact that an injunction issued in the latter case without affidavit 
or bond was irregular, but is not material, as under the view we have - 
taken of the case an injunction was not .necessary. The proceeding for 
partition and in opposition to further attempt at administration should 
have been entertained and the previous order rescinded. The effect of 
this would have been all that was required. 


SUPREME COURT OF LOUISIANA, 
Mrs. A. L. Brashear and Husband vs. Mrs. Charlotte M. Conner. 








From the moment suspensive appeals were taken, whatever was done 
in contravention of them was without effect in law, and prohibition 
would have issued if applied for. 

It is therefore ordered, adjudged, and decreed that the judgmerts 
appealed from be annulled, avoided, and reversed; that all proceedings 
for administration in the succession of John T. Osborne be stayed and 
avoided; and that the plaintiff in suit No. 36,986 of the Second District 
Court of New Orleans, entitled Adeline L. Brashear and her husband, Benj. 
F. Brashear, vs. Mrs. Charlotte M. Conner, be decreed to have and be 
entitled to a partition of the property and effects of the succession of 
John T, Osborne, deceased, in right as prayed for. It not, however, ap- 
pearing how such partition can or should be made, the case is remanded 
to the court below to determine as to the manner of partition, whether 
in kind or by sale, and for such other orders as may be necessary to 
effect the partition. ; 

It is further ordered that Mrs. Charlotte M. Conner pay costs of ap- 
peal and of suit 35,328, those of partition to be borne ratably according 
to the respective interests. 


No. 5351.. 
W. H. Harte, ApMINisTRATOR, vs. McGHEE, SNowDEN & VIOLETT. 


An administrator can not sue an alleged debtor of the succession, in disregard of 
his formal settlement with and discharge of the debtor, without alleging error, 
or fraud in the settlement. 


Geog from the Sixth District Court, parish of Orleans. Saucier, 
J. 


Hunton & Grover, for plaintiff and appellee. 
Kennard, Howe & Prentiss, for defendants. 
- The opinion of the court was delivered by 

Eaan, J. The plaintiff, as the administrator of the succession of R. 
‘HH. Haile, who died in August, 1872, and whose succession was opened in 
‘the parish of West Feliciana, sues the defendants for the proceeds of 
sixty bales of cotton, and of one-third of twenty bales, which, as admin- 
istrator, he consigned to the defendants for sale, during the months of 
October, November, and December, 1872. The proceeds of this cotton 
is alleged in the petition to be $4933 25, received by defendants and not 
paid over. 

Plaintiff alleges that the succession of R. H. Haile is insolvent, and 
that his duty as administrator requires him to collect the assets, and 
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that the defendants had no lien or privilege thereon for any claims due 
them from the succession. 

The answer admits the receipt and sale of eighty bales of cotton as 
alleged, but avers that defendants made certain advances, and paid cer- 
tain drafts, to enable R. H. Haile to raise the crop of cotton sold by 
them; that they had a privilege on the funds in their hands for the 
amount of their account, and that they have accounted for, settled, and 
paid the amount due the plaintiff on account of the shipment of cotton. 

In support of. the averment of full and complete settlement, the de- 
fendants filed in evidence the following receipt : “ Received New Orleans, 
February 3, 1873, from McGhee, Snowden & Violett, ninety-three dollars 
51-100, being in full of all transactions with estate R. H. Haile, Jr., to date. 
(Signed) W. B. Haile, Administrator.” The plaintiff, who was a witness 
in the case, admits giving the receipt, and says he did not intend thereby 
to waive his right to demand from the defendants the proceeds of the 
cotton or to release them from their liability to account for and pay over 
the same which had been in part applied to the payment of the account 
of the deceased and of the succession with them. Neither the correct- 
ness of the accounts of sales of the cotton nor of the defendants’ ac- 
counts are disputed. 

The evidence satisfies us that the administrator knew what he was 
doing when the settlement was made and when the receipt was signed, 
and that the receipt was intended by both parties to close the accounts 
between them. The administrator accepted the accounts of defendants 
rendered and balanced in accordance with the settlement and receipt, 
and, so far as appears from the evidence, still retains them so closed and 
balanced. The good faith of the defendants in the settlement, or of the 
settlement itself is in no manner impugned, and it appears from the 
evidence that the ‘matter of requiring the defendants to pay over the 
proceeds of the cotton first, and collect their debt afterward, was talked 
of between plaintiff and defendants in New Orleans at the time of the 
settlement in February, 1873, and that the administrator assured them 
they would hear no more of a suit for that purpose, which it appears de- 
fendants had heard was contemplated. This of itself would rebut the 
idea that there was error of fact on the part of the administrator in 
making the settlement, even had it been alleged, as it is not. The ques- 
tion in this case is not merely as to the right to explain or contradict a 
receipt for money. It is whether an administrator or any one else can 
be permitted to ignore a settlement with and payment to an acknowl- 
edged creditor, such as a factor or commission merchant; between whom 
and the succession there are cross accounts, to treat the matter as if 
there had been no settlement, and without either allegation or proof of 
error of fact or fraud to sue for an account and settlement, as though 
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none had been rendered or made. We think neither good faith nor law 
will permit this, and that the exceptions of defendants to the mode of 
proceeding adopted in this case were well taken, and should have been 
maintained both as regards the action and the evidence. With all the 
advantage, however, of the reception of evidence in the court below, re- 
gardless of their objections, the only thing which the plaintiff has been 
able to show to impeach the settlement deliberately made by him with 
the defendants, is that they may have been paid. by the administrator 
more than their pro rata share of the succession funds. In the case of 
Sloan vs. Stevenson & May, 24 An. 278, a case of sale of cotton by an . 
administratrix for Confederate money, the court held that “the contract 
being executed the administrators would not be listened to in a court of 
justice when alleging their own dereliction of duty.” In the succession 
_of Marr, 23 An. 718, it was held that the administrator is personally 
responsible to the heirs of the estate if he pays the same to one not 
authorized to receive; and the books are full of cases in which he and his 
bondsmen are held responsible to creditors for over-payments to- other 
creditors or to persons not lawful creditors. It is this apprehension 
which is vainly confessed by the plaintiff, and which no doubt stimu- 
lated the bringing of the present suit. If the facts be soin this case, 
the other creditors have the double security and ‘remedy to pursue the 
administrator and his bondsmen or the preferred creditor by an action of 
contribution. C. C. 1088 and 1188. 

Had the plaintiff. not made the settlement.of February, 1873, or had 
that settlement been attacked on account of fraud or even of fact, the 
case might have been very different from that presented by this record. 
It is well settled as a general rule, as argued by the plaintiff, that a pur- 
chaser of succession property or a debtor of the succession can not 
plead in compensation when sued a debt due by the deceased to him- 
self not legally liquidated or demandable before death. It is equally 
well settled that the rights of creditors are fixed at the death of the 
debtor as to all antecedent facts and rights. These principles can not, 
however, be applied to the facts in this case between the parties, and 
ean not avail the plaintiff against his own solemn and deliberate act. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the court below be annulled, avoided, and reversed, and that there be 
judgment in favor of the defendants, rejecting the plaintiff's demand, with 
costs of both courts. 
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No. 5373. 
Jupson Fow.er & StTituMan vs. Henry B. Stevens. 


One who has represented himself in his own pleadings, in a former suit, as a part- 
ner in a certain firm, is estopped from afterward denying it. 


—" from the Fourth District Court, parish of Orleans. Lynch, 
AJ. 


E. Rawle, for plaintiffs and appellees. . 

Alfred Phillips, for defendant. 

The opinion of the court was delivered by 

ManninG, C.J. The plaintiffs sue the defendant, as surviving partner 
of the commercial firm of L. W. Lyons & Co., on an account for mer- 
chandise sold and delivered. The defense is that no partnership existed 
between L. W. Lyons and the defendant, but the latter was merely an 
employee of the firm of L. W. Lyons & Co., which had but one member; 
i. e., Lyons. 

The question of partnership vel non, as dependent upon and controlled 
by the nature and effect of the agreement, does not enter into this case. 
The defendant has precluded himself from denying that he was a partner 
by his judicial admissions and his sworn statements on ‘record. 

Lyons died in 1867, and in the same year defendant presented his peti- 
tion to the Second District Court of Orleans, signed by himself, com- 
mencing thus: “The petition of Henry B. Stevens respectfully repre- 
sents that, as the surviving member of the late commercial firm of L. 
W. Lyons & Co., he is entitled to the liquidation of the same,” etc. The 
prayer is that he be “appointed and qualified as liquidating partner of 
that firm,” and the order of court conforms to the prayer of the peti- 
tioner. 

A year later he presents his provisional account to the court, and de- 
scribes himself as the “liquidating partner of the late commercial firm 
of L. W. Lyons & Co.” These are not mistakes of description by coun- 
sel. This petition, like the other, is signed by himself. On the trial, 
some months later still, wherein the homologation of the account is asked, 
he is a witness, and says: “‘I am the liquidating partner of the late firm 
of L. W. Lyons & Co.” 

These judicial admissions unalterably determine his liability in the ca- 
pacity in which he is sued by the plaintiffs. His evidence to the con- 
trary can not now be heard. He can not be permitted to impugn what 
he has thus solemnly and repeatedly asseverated in judicial proceedings 
to be true. But some of his answers on the trial of this cause impliedly 
and inferentially admit the partnership. Thus, replying to the question. 
if any of the creditors of the firm ever knew him as a partner, he says: 
“No, I don’t think any of the creditors knew that I was in the concern. 

23 
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until after his (Lyons’s) death.” And the agreement of Lyons and Stevens, 
which the latter introduces in evidence to show that there was no part- 
nership between them, stipulates that Stevens shall not “indorse any 
paper or go security for any one in his own name or that of the firm.” 
There can be no doubt of the defendant’s liability, and so thought the 
lower court. A remittitur of interest by reducing the rate has béen vol- 
untarily made by plaintiffs. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the court a qua be amended so as to reduce the rate of interest from 
seven to five per centum per annum, and, as thus amended, it is affirmed 
with costs. 


No. 6375. 


Tur Strate vs. BUTLER JACKSON ET AL. 


The declarations, and confessions of a co-conspirator, made after the accomplish- 
ment or the abandonment of the common enterprise, will not be received in evi- 
dence against another co-conspirator. 


PPEAL from the Sixth Judicial District Court, parish of Livingston. 
Kemp, J. Trial by jury. 

H. R. Steele, Attorney General, for the State. 

C. J. Bradley, for defendants. 

The opinion of the court was delivered by 

Spencer, J. The defendant, Isracl,is appellant from judgment and 
sentence for twelve months at hard labor for stealing a cow.. 

The only question presented is whether the declarations and confes- 
sions of a co-conspirator, made after the accomplishment or abandon- 
ment of the common enterprise, can be offered and proved against 
another co-conspirator? If not, the verdict and judgment in this case 
‘ must be set aside. Wharton lays down the rule as follows: 

“The distinction appears to be well settled between the admissibility 
of declarations accompanying the act of the conspirators, and statements 
subsequently made as evidence against the rest.” Wharton’s Am. Crim. 
Law, section 705. 

“This co-responsibility holds good without regard to the time in which 
the party entered the combination. He becomes subsequently responsi- 
ble for every act which may afterward be done by any one of the others 
ia furtherance of such common design.” * * * “When, however, the 
common enterprise is at an end, whether by accomplishment or aban- 
donment, no one of the conspirators is permitted by any subsequent act 
or declaration of his own to affect the others. His confession, therefore, 
subsequently made, even though by the plea of guilty, is not admissible 
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in evidence as such against any but himself. Under no circumstances | 
can the most solemn admission made by him on trial be evidence against 
-his accomplices.” Ibid, section 703. | 
- Itis therefore ordered and decreed that the verdict of the jury and 
judgment of the court thereon, as against the defendant, Israel, be an- 
nulled, avoided, and set aside, and this case is remanded to be =_— 
“with according to law. 
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‘New Or.eans Nationat Bank, Mrs. A. B. Baranco, SuBROGEE, vs. JosEPH 
RayMonpD. 










No petitory action, or action to annul, can be instituted by rule. 
A party can not impeach the title of his transferror. 
All buildings put on mortgaged real estate by the owner, are immovable, and: 
become subject to the mortgage on the real estate. 
A mortgage creditor can not be prejudiced by any contract made by his debtor, to 
which he is not a party. 
‘The revenues of a property, which belong to the owner of the property, can not be 
seized, and sold separately from the property. 
Any party in interest may proceed by rule to remove any thing which illegally clouds 
a title. 
A bank organized under the national banking act may sell any immovable it owns, 
and reserve a mortgage, and vendor’s privilege on it. 


Panga from the Fifth District Court, parish of Orieans. Cullom, 













Charles Louque and Carleton Hunt, for Joseph Billgery, plaintiff in 
rule and appellee. 
x McGloin & Nixon and Magruder & Richardson, for Mrs. A. B. Baranco, 
q appellant. 
' The opinion of the court was delivered by 
Spencer, J. The Union National Bank of New Orleans sold to Joseph 
Raymond by authentic act of date the twenty-seventh of February, 
1873, a certain parcel of ground in the square bounded by First, Second, 
Dryades, and Baronne streets, for the price of $14,666 66, one-fifth of 
which was paid in cash, and for the balance ‘Raymond executed notes at 
one, two, three, and four years, secured by special mortgage and pact of 
non alienando on the property. 
On the tenth cf April, 1873, Raymond entered into a contract with the 
city of New Orleans, acting through its mayor under ordinance No. 2041 
administration series. By that contract Raymond bound and obligated 
himself in substance to erect on said grounds a market-house according 
to certain specifications; to free the property of all mortgages and in- 
eumbrances on or before the completion of said building, and to keep 
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the market as required by the city ordinances, etc. Raymond during the 
first ten years was to receive all the rents and revenues.. At the expira- 
tion of the first ten years the city was for the next ten years to farm out 
the market and take all the rents and revenues in excess of five hun- 
dred dollars per month, or six thousand dollars per year; the rents up 
to said amounts to be paid to Raymond,-his heirs, or assigns. At the 
end of this second term of ten years, Raymond was to transfer the 
grounds and market in full ownership to the city; binding himself not to 
alienate or incumber the same to the prejudice of this agreement. _ 

On the tenth of March, 1874, the New Orleans National Bank obtained 
judgment on a bill of exchange for seven hundred dollars against 
Joseph Raymond, issued execution thereon, seized, and, on the twenty- 
fourth of July, 1876, sold and purchased for one hundred and fifty dol- 
lars “all the right, title, and interest of Joseph Raymond in, to, and 
under the contract made with the city of New Orleans of date April 10, 
1873.” * * * “The said act of April 10, 1873, conferring upon him 
the right to the revenues of a market constructed by him at the corner 
pf Second and Dryades streets, in the square bounded by Second, First, 
Dryades and Baronne streets, for the term of twenty years,” etc, 

On the fifth of September, 1876, said New Orleans National Bank sold 
and transferred, in consideration of the amount due it, with subroga- 
tion, to Mrs. Baranco, all its rights in, to, and under said judgment and 
purchase. 

On the twenty-fourth of May, 1876, the Union National Bank, under 
executory process against Raymond upon said vendor’s mortgage, 
seized the above-described lots of ground, “together with all the build- 
ings and improvements thereon,” and advertised the same for sale on 
the first of July, 1876. 

On June 29, 1876, Joseph Billgery purchased and was subrogated to 
the judgment in the case of “Andrew G. Downey vs. Joseph Raymond,” 
for some twelve hundred and fifty dollars, being for work done on said 
market buildings. 

On the first of July, 1876, the day of sale, Joseph Billgery paid to the 
Union National Bank the mortgage note due, and the sale was not made. 
Subsequently he took up and paid the remaining outstanding vendor’s 
note held by the Union Bank. Billgery did not take a formal act of 
subrogation at the time of his payment on the first of July, but on the 
second of August, 1876, the bank gave him a receipt and subrogation to 
its rights. 

Billgery, as subrogee of Union National Bank, caused said property 
to be re-advertised for sale on February 10, 1877, and re-advertised again 
for sale on March 3, 1877. 

On the twenty-fourth of February, 1877, he commenced the proceed- 
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ing now before us, being a rule taken on Mrs. Baranco to show cause 
why the act of adjudication by the sheriff to the New Orleans National 
Bank above described (to which she had been subrogated) should not be 
erased and canceled from the books of the office of conveyances, for 
the reason that the same is null and void and operates injuriously to 
him (Billgery) as a cloud upon the title of said property. 

Mrs. Baranco pleads by way of exception and answer in substance as. 
follows: 

First—That plaintiff i in rule, not being a party t> the suit of the New. 
Orleans National Bank vs. Joseph Raymond, can not proceed in this 
summary manner to set aside the adjudication, and should proceed by. 
direct action. 

Second—That the pretended mortgage to the Union National Bank is 
void, as taken in contravention of the laws of the United States creating 
national banks; that said bank under said laws is prohibited from own- 
ing real estate and from taking or holding mortgages thereon under the 
circumstances of this case. 

Third—That the mortgage to the Union National Bank has been ex- 
tinguished by payment, and that said Billgery was not subrogated 
thereto. 

Fourth—She alleges her ownership of the rights of Raymond under 
the said contract with the city, and that she is entitled thereby to the 
rents and revenues of said market in the hands of the sheriff. 

Fifth—By way of reconvention she prays and demands the nullity of 
Billgery’s pretended mortgage rights and for their cancellation, and that 
she be declared entitled to the revenues of said market. 

Upon these issues the case was tried. There was judgment for plain- 
tiff ordering the erasure and cancellation of Mrs. Baranco’s title, and 
decreeing its nullity. She prosecutes this appeal. 

The first question naturally presenting itself is whether or not the 
plaintiff, Billgery, has the right to proceed by rule and in a summary 
manner as he has done. This depends upon the nature of Mrs. Baran- 
co’s rights. Plaintiff can not bring a petitory action by rule, nor can he 
institute an action of nullity in that manner. Her counsel insists truth- 
fully that she did not buy the market property itself, but only Raymond’s 
rights under the contract with the city to take its revenues. He asserts 
that under said contract with the city the market building, though put 
by Raymond at his own proper expense upon the ground bought by him 
from the bank, did not constitute a part of the realty, but was a mere 
movable, and not subject to the bank’s -vendor’s mortgage. He further 
argues that under the said contract with the city the property was in- 
alienable, and therefore, even if the building was immovable, it was not 
mortgageable, , 
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These propositions are, upon purely elementary principles, utterly un- 
tenable. The bank was admittedly owner of the lots. Both parties. 
claiming under the bank, neither can or does dispute its title, The bank 
sold these lots to Raymond. Raymond became the owner. Raymond, 
the owner, at his own proper cost, put a building on these lots. The 
building thereby became immovable by accession and a part of the: 
soil. Raymond therefore owned the soil with the building on it. The 
bank had its mortgage (if any existed) upon the soil and the building as 
its accessory. 0O..C. C, 455, 496, 497,498. 

These consequences and principles flow from the laws of the State, 
which are paramount and must govern. The contract between Ray- 
mond and the city could not affect the legal rights of the bank. It would 
be strange, indeed, if a vendee, owing part of the price, could deprive 
his vendor of recourse upon the property sold, by entering into a con- 
tract with a third person declaring the property inalienable, or by agree- 
ing to put buildings on it which he stipulates shall not be subject to the- 
vendor’s claim, or by promising to transfer the land and buildings to 
such third person at a future day. 

We have seen that Raymond owned the land and the building, and 
that both were subject to the bank’s mortgage, the land and building 
being in reality but one piece of real estate. Raymond’s interest in and 
to the future revenues of this property could not be sold distinctly and 
separately from the property itself. He did not derive his right to its 
revenues from the city, but from his ownership. His contract with the 
city put restrictions upon his rights, but did not create them. But it is 
manifest that no agreement between Raymond and the city could affect: 
the rights of the bank. 

We regard the seizure and sale of Raymond’s interest in the future 
revenues of a property of which he was owner as utterly null and void; 
for where the rights of ownership and.enjoyment are vested in one and 
the same person they constitute a unity, a single thing, and can not be 
seized and sold separately. They must be seized together, or not at all.. 

We conclude, therefore, that the rights so-called of Mrs. Baranco are 
mere appearances without substance, and as the inscription of her deed 
is calculated to injure the rights of persons claiming or owning said 
property, any party showing an interest may proceed summarily to have 
the cloud removed. See 2 An. 650. 

It therefore only remains for us to inquire whether Joseph Billgery 
shows an interest in having this done. 

He claims to be subrogee of. the vendor’s mortgage held by the Union 
National Bank. If that be a valid mortgage and he be the holder of it,. 
his demand is well founded. 

Counsel for defendant in the rule urges strenuously that the mortgage- 
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in favor of the bank was in its inception null and void, as violative of 
the national bank act. He admits that the bank was the owner of the 
lots in question, but contends that it could not sell them on a credit, re- 
serving a mortgage and privilege for the price, and that such mortgage 
and privilege were absolutely void, The twenty-eighth section provides 
as follows: 

“And be it further enacted, That it shall be lawful for any such associ- 
ation to purchase, hold, and convey real estate as follows: 

“ First—Such as shall be necessary for its immediate accommodation 
in the transaction of its business. 

“Second—Such as shall be mortgaged to it in good faith for debts 
previously contracted. 

“ Third—Such as it shall purchase at sales under judgments or decrees 
or mortgages held by such association, or shall purchase to secure debts 
due to said association. 

“Such association shall not purchase or hold real estate in any other 

case or for any other purpose than as specified in this section,” ete. 

As stated, there is no dispute as to the bank having been owner of the 
lots, and therefore it must have acquired in some one of the modes speci- 
fied in the act. The act gives authority to purchase under certain re- 
strictions, but there is no restriction upon the power “to convey.” The 
intent and policy of the law is manifest. It was to discourage, to pre- 
vent, the accumulation of real estate in the hands of these banks. But 
if such was the intent, it would be strange if the power and right “to 
convey,” to sell, were restricted. We would expect the largest liberty in 
this direction, as being in furtherance of purposes of the lawgiver. It is 
unreasonable to conclude that because the law gives the power to do 
bnsiness “by loaning money on personal security,” and restricts the 
right to purchase real estate, that therefore it forbids the sale of such 
real estate as may have been lawfully acquired upon the usual and cus- 
tomary terms of the commercial world, and strikes with nullity such 
vendors’ liens and mortgages as may be retained to secure deferred 
parts of the price. If defendant’s theory be right, then a national bank 
in Louisiana can not sell real estate on a credit at all, even without mort- 
gage, for under our law the vendor has for his security, by mere opera- 
tion of law, both his lien and the right of resolution of the sale, which 
would constitute real securities for debt in violation of the banking act. 
We conclude therefore that there is nothing in the law preventing a 
national bank from selling its real estate on terms of credit and reserv- 
ing a mortgage to secure the price. 

The remaining question is, was Billgery subrogated to the bank’s 
mortgage? Itis unnecessary to discuss the effect of the receipt and 
conventional subrogation given to him by the bank on the second of 
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‘August, 1876. He was a creditor of Raymond on the twenty-ninth of June, 

1876, by subrogation to the judgment of Andrew G. Downey. He paid 
the mortgage note to the bank on the first of July, 1876. Subrogation 
took place by effect of law. C. C. (old) 2157. 

There is no proof that Billgery acted as Raymond’s agent; that is sat- 
isfactory. It is conceded on all sides that it was Billgery’s money that 
was paid, and the weight of evidence is largely in favor of his having 
done so in his own interest and behalf. 

It is therefore ordered, adjudged, and decreed by the court that the 
judgment appealed from be affirmed with costs of both courts. 


No. 6468. 


State oF LOUISIANA EX REL. F. COMMINGE ET AL, VS. THE JUDGE OF THE 
Superior District Court. ; 
The release of an injunction by bond, is a matter confided to the discretion of the 
lower court. 
The exception of lis pendens will not be considered in this court, unless raised in, 
and passed on by the court a qua. 


The writ of prohibition will not issue to restrain an inferior judge from doing any 
act, when he has, prima facie, jurisdiction. 


y pags from the Superior District Court, parish of Orleans. Lynch, 


Charles S. Rice, for relators. 

‘The opinion of the court was delivered by 

DeBuianc, J. The plaintiffs in this case are the keepers of private 
markets; the defendants, except the judge, the keepers of public markets 
in the city of New Orleans. In 1874 the relators enjoined the then Ad- 
ministrator of Commerce, Superintendent of the Metropolitan Police, 
and other officers and persons from closing their respective establish- 
ments. Their injunction was tried and dissolved, and from the decree 
rendered against them they obtained a suspensive appeal. 

After the dissolution of plaintiff’s injunction, and with a view, they al- 
lege, of evading, escaping, and annulling the effect of the appeal taken 
by them, the defendants, except the judge, brought suits against them, 
enjoining them from carrying on their private markets, and relators w=re 
repeatedly refused by the judge of the Superior District Court the privi- 
lege of bending defendants’ injunction, which, they charge, invades the 
jurisdiction of this conrt. 

On the twenty-eighth of November, 1876, the relators applied for writs 
of prohibition against the judge of the Superior District Court, restrain- 
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ing said judge from exercising any further jurisdiction in the injunction 
suits filed by defendants, and enjoining the latter from interfering with 
relators in regard to the private markets opened by them in this city. 

Has the judge of the lower court exceeded the bounds of his jurisdic- 
tion ? 8 : 

Is the remedy applied for necessary for the preservation of the parties’ 
rights and the constitutional exercise of our appellate jurisdiction ? 

To obtain the injunction complained of, defendants alleged that they 
are the owners of public markets in this city; that under the law no pri- 
vate markets can be opened within twelve squares of those they own; 
that, in violation of said law, the relators are carrying on a private mar- 
ket within the prohibited limit, and, by that unlawful act, have caused 
them damages in the sum of one thousand dollars. 

So far as we are informed by the pleadings and documents submitted 
to our consideration, the only step taken by the relators in the suits of 
defendants against them, was their effort to dissolve the injunction by 
furnishing bond. It was within the legal discretion of the district judge | 
to grant or refuse that application. 

The exception of lis pendens, suggested by plaintiff, has not been urged 
in and passed upon by the lower court, and, to decide it, we would have 
to invade the inferior jurisdiction, or draw to our own, by a nameless 
process, the suggested exception. 

The lower court, in this instance, was proceeding in a matter over 
which it possesses a legitimate and indisputable jurisdiction. It could 
not, justly, have refused the injunction granted to defendants. 

“Since the object of the writ is to prevent an inferior court from pro- 
ceeding beyond its jurisdiction, where the return to the writ shows a 
prima facie case of jurisdiction, the prohibition should not be perpetu- 
ated.” High., p. 566, No. 780. 

“The writ will not go, when the very question of fact on which it de- 
pends is denied, and is the chief point in the litigation yet pending, and 
undetermined in the court below, as it would virtually be a trial of the 
case by the Supreme Court upon its merits and before the appeal.” 
High., p. 572, No. 788. 

In the case of D’Meza against the judge of the Fourth District Court, 
for the parish of Orleans, Mr. Justice Howe in his decision reviewed and 
condensed our jurisprudence on this important question. He quoted 
from the nineteenth L. R. a clear and correct opinion, which has been 
and remains a safe guide to the bench and the bar; it reads as follows: 
“The writ of prohibition, the power to grant which is specially allowed 
by the Code of Practice to appellate courts of competent jurisdiction, is 
not a writ of right; it is within the sound discretion of the tribunal to 
which the application is made; and the party who résorts to it is bound 































































362 SUPREME COURT OF LOUISIANA, 


State ex rel. Comminge vs. Judge of the Superior District Court. 


to establish such facts as to convince the appellate court that the remedy 
applied for is necessary, not only for the protection of the legal rights of 
that party, but also, and principally, for the constit itional exercise of 
our appellate jurisdiction. We, therefore, understand that the authority 
thus granted, being considered in relation to the constitution, which 
allows this court appellate jurisdiction only, is to be confined to matters 
which have a tendency to aid that jurisdiction.” 21 An, 123; 26 An. 146. 

The Superior District Court no longer exists. Before it was abolished, 
it was competect to decide the suits of defendants against plaintiffs. In 
taking cognizance of those suits, the judge of that court did not exceed 
the bounds of his jurisdiction. He fulfilled his duty. C. P., articles 845, 
846. 

It is therefore ordered that the application filed by plaintiffs on the 
twenty-eighth of November, 1876, be and it is hereby discharged at their 
costs. 


No. 6500. 
CHARLES Marin vs. Wipow J. THIERRY. 


Service of a rule to dissolve.an injunction, at the office of plaintiff, on some other 
occupant of the office, is not a legal-service. 

The appearance of a party merely to take an appeal, does not cure any defect in the 
service of citation on him. 


oo from the Fifth District Court, parish of Orleans. Cullom, 
AAS. 


Charles Louque, for plaintiff and appellant. 

Julien Michel, for defendant. 

The opinion of the court was delivered by 

Spencer, J. Plaintiff took out an injunction against executory process 
of defendant. ' 

Defendant took a rule on plaintiff to show cause why the injunction 
should not be set aside. Notice of this rule was “served on Charles 
Marin, defendant therein, by leaving the same at his office, No. 56 Ex- 
change Alley, in the hands of John T. Dufour, same office, the said 
Charles Marin being absent at the time of said service.” 

Charles Louque was the plaintiff’s attorney of record. 

On the sixth of June, 1876, plaintiff and his attorney being absent, the 
rule was taken up, tried, and injunction dissolved with costs. 

Plaintiff prosecutes this appeal. The service of the rule to dissolve 
was bad. It was made neither on the plaintiff in person, nor at his domi- 
cile, nor on his attorney. 

The subsequent appearance of plaintiff to ask for an appeal can not 
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be construed into a waiver of his right to notice of the rule to dissolve 
his injunction. 

It is therefore ordered, adjudged, and decreed that the judgment dis- 
solving plaintiff's injunction appealed from be avoided and reversed, and 
that this case be remanded to the court a qua, to be proceeded with ac- 
cording to law, defendant and appellee paying costs of appeal. 


No. 6444, 


Mrs. Marie E. Dawson vs. Marte LANDREAUX ET AL. 


The admission of the alleged agent that he is authorized to represent athird person 
in a suit, does not prove the agency. 

The authority to represent a defendant in a suit must be shown expressly, or by 
irresistible implication. 


oe from the Sixth District Court, parish of Orleans. Saucier, 
-~- J. 


Thomas W. Collens, for plaintiff and appellant. 

C. E. Schmidt, for defendants. 

The opinion of the court was delivered by 

DeEBxanc, J. Defendants, it is alleged, are the legal representatives of 
one Pierre Landreaux, who in 1835 was the recorder of mortgages for 
the parish of Orleans. They were, at the date of the institution of this 
suit, residents of the city of Paris, and represented here by A. Rochereau 
& Co., who were cited in this case as their agents and attorneys. 

Plaintiff seeks to recover from them the sum of $6762 25 on the 
ground that forty-two years ago the said Pierre Landreaux, defendants’ 
ancestor, failed, through error, ignorance, and in violation of his official 
duty as recorder, to inscribe her marriage contract in the book of mort- 
gages, which he then kept, and by said failure her rights against her hus- 
band, amounting to the amount she claims, were outranked by the rights 
of subsequent creditors, and completely lost in 1874, as shown by a de- 
cree of this court reported at page 534 of the twenty-sixth Annual. 

Defendants’ pretended agents appeared in the lower court, and, reserv- 
ing all legal exceptions to plaintiff's petition, denied all and singular the 
allegations therein contained, and in bar of her demand pleaded the pre- 
scriptions of one, three, five, ten, twenty, and thirty years. 

Under the general issue, an agent is bound to establish his authority ; 
and, assuredly, those who assert and rely on that authority, whether it 
be denied or not denied by the supposed agent, must prove what they 
assert. The naked admission of the agency is not of itself sufficient to 
bring in court those he assumes to represent. If it were, the rights of 
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non-residents couid too easily be sacrificed by concocted and fraudulent 
admissions. Lanata vs. Macera, 20 An. 426. 

Were we in this instance to arbitrarily presume the existence of the 
pretended mandate, we would have to as arbitrarily presume its nature 
and extent, whether it delegates mere power of administration, or speci- 
fied and more important powers. The authority to represent a party in 
the defense of an action against that party can result but from express 
terms or from implication so clear as to be irresistible. 9 L. R. 78 ; 10L. 
598 ; 4 An. 61, 133; 5 An. 218; 6 An. 562,651: 17 L. R. 42; 20 An. 426. 

In this case, those sued and cited as the agents of defendants have de- 
nied the supposed agency, and if it did and does exist that fact has not 
been established, and, legally, defendants are notin court. Under these 
circumstances, the judgment should have been one of nonsuit. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court be and it is hereby amended, and plaintiff's demand dis- 
mi¢sed as in case of nonsuit, at her costs in both courts. 

It is further ordered that, as amended, said judgment is affirmed. 


No. 6501. 


Strate oF LovistaNa vs. MoL“u1e ROBINSON ET AL. 


When the facts, as charged in the indictment, constitute the crime of robbery, the 
mere omission of the word “ rob,” will not invalidate the indictment. 

The absence of a witness is no ground for a continuance, unless the party asking 
the continuance shall make affidavit that he expects to procure the absent witness, 
and that the facts to be proved by such witness, can not be proved by any other 
one, known to affiant. 

The judge a quo may make any ruling as to the manner of conducting a trial, in 
order to secure a prompt decision, which is not prohibited by law, and which 
works no prejudice to the accused. 


, from the Superior Criminal Court, parish of Orleans. Shave, 
J. 


H. R. Steele, Attorney General, for the State. 

Brown & Dalton, for defendants. 

The opinion of the court was delivered by 

Spencer, J. Defendants, Mollie Robinson and Maria Davis, were, on 
information, tried and convicted of robbery. The information charges 
that they, “ with force and arms, etc., in and upon one F. E. Long, in the 
peace of the State then and there being, did make an assault and him 
the said F. E. Long in bodily fear and danger of his life then and there 
feloniously did put, and money in paper, currency, etc., to the amount 
and of the value of $618, of the goods, chattels, and property of the said 
F. E. Long, from the person and against the will of the said F. E. Long, 
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then and there feloniously and violently did seize, take, and carry away,” 
ete. 

A motion in arrest of judgment was made on the ground that the 
charge in the information did not amount to a crime under the laws of 
Louisiana. And the same ground is assigned in this court as error ap- 
parent on the face of the record. The counsel urges that the accused 
are not charged with “robbing,” but with “seizing” the property of F. 
E. Long. 

The charge is in substance that they did make an assault upon, and 
put in bodily fear and danger of his life, one F. E. Long, and then and 
there feloniously and violently did seize, take, and carry away from his 
person and against his will $618. These facts charged constitute robbery, 
and the failure to use or the omission of the word “rob” is immaterial. 


The affidavit for continuance was insufficient in two respects — 


First—It does not state that there was any expectation of being able 
to procure the absent witness; and, 

Second—It does not aver that the facts sought to be proved by him 
could not be proved by other witnesses known to the accused, but merely 
that “deponents can not prove the facts by any other witness summoned 
here to-day on their behalf.” 


It further appears that while counsel for defendants were examining a 
juror on his voir dire, as to his knowledge of the case at bar, the judge 
becoming impatient at having “the information read over many times in 
slow tones” as each juror was examined, directed its discontinuance as 
an unnecessary consumption of time. It appears, moreover, that the 
juror in question was challenged and set aside for cause. 


Courts are established to try causes, and of necessity must have some 
discretion and control in the manner of conducting them. Of course, 
every reasonable opportunity should be accorded the accused to make 
good his defense, but it must be borne in mind that while the accused 
has rights, the State has them also. As a general rule, the judge should 
interfere as little as possible with the methods of the counsel engaged in 
conducting a cause; but it is manifest that cases might arise when it 
would be the duty of the judge to force the parties to proceed more ex- 
peditiously, as where it is manifest that the effort is to prevent, instead 
of to facilitate, a trial. We have no reason to believe the accused in this 
case suffered any prejudice from the action of the court. 

The counsel, in their brief, call the attention of the court to a statement 
made in their motion for a new trial, to the effect that the jury returned 
into court and asked further instructions, which were given; that counsel 
then asked the judge to further instruct them, which he refused to do. 
It suffices to say that such a statement in a motion for new trial can not 





SUPREME COURT OF LOUISIANA, 


State vs. Mollie Robinson. 


a 


be noticed by this court. A bill of exceptions should have been taken 
showing the facts and the judge’s refusal. 

We see no reason to disturb the verdict of the jury and the sentence 
of the court. 

It is therefore ordered, adjudged, and decreed that the verdict and 
judgment appealed from be affirmed with costs. 


No. 6622. 


Succession OF Frangors Lacrorx. 


An account filed by an administrator, which contains no list, or classification, of 
creditors, and no statement of the debts of the succession, but a mere marshal- 
ing of the proceeds of one asset, and.the recognition of but one creditor of the 
succession, can not be the basis of a valid judgment. Any creditor of the suc- 
cession, having an interest in the proceeds disposed of by the decree homologat- 
ing such an account, may appeal from the decree. 


| eee from the Second District Court, parish of Orleans. Tissot, 
J. : 


S. P. Blanc and H. G. Morgan, for city of New Orleans, appellant. - 
W. O. Denégre, for administrator. 
Louque & Fernandez, for J. Billgery. 


On Morton To Dismiss. 


The opinion of the court was delivered by 

DeBuanc, J. The city of New Orleans, through its proper officer, has 
appealed from a judgment homologating what purports to be “the first 
provisional account,” filed by the administrator of the aforesaid succes- 
sion. 

We are asked to dismiss said appeal on the grounds: 

First—That the city is without interest in this matter. 

_ Second—That, as a sale was made of the property belonging to said 
succession, the presumption is that the taxes bearing thereon have been 
paid. 

Third—-That it is not shown that the taxes claimed by the city were 
recorded before Billgery’s mortgage. 

The grounds relied upon are untenable; the city’s denied interest is 
asseverated in the mayor’s affidavit, and fully established by appellee’s 
evidence. In the act of mortgage from Lacroix to Billgery, there is a 
declaration that Lacroix was then indebted to the city for the taxes of 
1871, 1873, 1874, and, besides, for a judgment of $10,563 45. These claims 
appear to be secured by privilege and mortgage prior in rank to Billgery’s 
mortgage. 

We can nof presume that these claims have been paid, as the adminis- 
trator of said succession has applied to the Second District Court to be 
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cuitieataeil to sell the property thereto waneies and for the express 
purpose of paying those claims, and that of Billgery. 
The motion to dismiss the appeal is overruled. 


On THE MERITS. 


The opinion of the court was delivered by 

DeBxianc, J. On the first of February, 1877, E. T. Parker, public ad- 
ministrator, administering the succession of Francois Lacroix, filed a 
petition praying for the publication, approval, and homologation of his 
provisional tableau which he annexed thereto. The tableau is as follows: 

“First Provisional Account—Filed February 1, 1877—Succession of 
Frangois Lacroix, in account with E. T. Parker, public administrator, 
and acting administrator of the succession. Provisional tableau of dis- 
tribution in pursuance of an order of the Honorable the Second Dis- 
trict Court for the parish of Orleans, and relating to the mortgage claim 
of Joseph Billgery only: 

“ASSETS. 

* By proceeds of sale of the real estate designated in the advertise- 
ment of sale of the seventh July, 1876, as Nos. 8 and 9. No. 8 realized 
(one-third cash, the balance on one and two years,) $2410; No. 9 (on same 


terms) $675, which sums have already been received by the adminis- 
trator. 


“On the twenty-second and twenty-third January, 1877, there were 
sold, in pursuance of an order of the honorable court, the several par- 
cels of real estate set forth in the annexed statement marked Exhibit 
‘A’ 

“ The price of adjudication amounts to the sum of $15,540, which is 
being received by the administrator as the acts of sale are passed and 
the titles made. 

“ Special liability proposed to be paid out of the proceeds of sale set 
forth on the reverse hereof. 

“Name of creditor—J. Billgery, by special mortgage of date the first 
of July, 1875, by act passed before Jules Mossy, Esq., notary, signed by 
the decedent, F. Lacroix—Amount of claim $5500, to be paid by privi- 
lege and mortgage out of the proceeds of real estate set forth on the 
reverse hereof, the fees of his counsel five per cent thereon, and interest 
at eight per cent per annum, from the first of May, 1876, and costs of 
clerk of the Fifth District Court—$11 55, and $4 sheriff’s fees. 

“ (Signed) E. T. PARKER, Administrator. 

“NotE.—The several parcels of real estate described on the reverse 
hereof were seized on executory process, issued by Joseph Billgery in 
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June, 1876, to enforce the payment of the note above described, interest, 
attorney’s fees, and costs of court. 

“By consent of the parties interested, and with the very reasonable ex- 
pectation that the several parcels cf real estate upon which Billgery had 
a mortgage would realize a larger sum if sold at administrator’s sale, 
and partly for cash and partly on terms of credit, the real estate above 
described was sold by Placide J. Spear, auctioneer, and with the result as 
shown in the exhibit. 

“ (Signed) E. T. PARKER, Administrator.” 

This document, though styled a provisional account, was on the seven- 
teenth of February, 1877, homologated as the final account of E. T. 
Parker, as administrator of the succession of Francois Lacroix, and the 
administrator ordered to distribute the funds of said succession in ac- 
cordance therewith. : 

From this decree of homologation the city has appealed. That decree 
does not conform to either the pleadings, the evidence, or the law. 

The document styled “a provisional account” is not in law or in fact, 
in form or substance, the account due and to be rendered by an adminis- 
trator. It is, at most, the acknowledgment of one of the debts of the 
succession, and: a statement of the intended payment of that debt. To 
lessen litigation, we treat it as such. 

The city, it is said, has not opposed the account, and can not complain 
of its homologation. We think otherwise. The paper filed as an account 
could not be made the basis of a judgment. It mentions none of the 
privileged claims inseparable from the settlement of a succession, the 
existence of which we are bound to presume. It ignores the claim of 
the city for over ten thousand dollars, acknowledged by the administra- 
tor, and to pay which he provoked the sale of the property—a claim 
shown to be, in date and in rank, prior to Billgery’s mortgage. 

It may be that no expenses were incurred for the last illness, the coffin, 
the funeral, and the grave ; but there are law charges, which can not be 
denied. Were they paid, are they due ? If paid, or to be paid, out of 
what-fund? How, when, and by whom have they been or shall they be 
satisfied? Is the succession solvent or insolvent? If solvent, what is 
the amount of its assets, and of those assets what has been or may be 
realized? If insolvent, what are its liabilities, the extent and character 
of its liabilities? What proportions shall be paid to the creditors? In 
the account presented there is no list, no classification of debts, no pro- } 
posed distribution of funds between said creditors. 

It is manifest that the judgment which homologates said account may 
work an irreparable injury to the city, and against the effects of that 
judgment the city could protect its interest either by an action of nullity 
or by appeal. That judgment, though erroneous, does exist, may be 
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complied with or executed. Asan account, the paper filed by the admin- 
istrator has no legal existence. It does not even allow a credit of five 
hundred dollars paid by the administrator to Billgery on the thirtieth of 
August, 1876. It is not merely irregular and incorrect; it is absolutely 
incomplete. 

It is therefore ordered, adjudged, and decreed that the judgment ap- 
pealed from be and it is hereby annulled, avoided, and reversed at costs 
of appellee. 

It is further ordered that the rights of the parties to this suit are 
specially reserved. 


No. 5407. 
THE WORKINGMEN’S ACCOMMODATION BANK vs. GEORGE T. CONVERSE ET AL, 


An association of persons can not claim a corporate existence under the free bank- 
ing act, unless they shall have fulfilled the conditions precedent prescribed by 
that act. . 

No corporation organized under the general incorporation act is permitted to en- 
gage in the banking business. 

No association of persons ean appear in court as a corporation, unless organized as 
such, in strict accordance with law. Unless so organized it can only sue in the 
individual names of its members. 

PPEAL from the Fifth District Court, for the parish of Orleans. 

tA Cullom, J. 

Hornor & Benedict, for plaintiff and appellant. 

Hays & New, for defendants. 

The opinion of the court was delivered by 

Mannina, C.J. The plaintiff sues as a corporation established under the 
act of the General Assembly of this State of 1855 (Revised Statutes of 1870, 
sections 275 et seq.,) authorizing free banking, and seeks to recover over 
eleven thousand dollars from George T. Converse and the sureties on his 
bond, given for the faithful performance of his duties as book-keeper 
and paying teller of plaintiff, which sum, it is alleged, Converse has ap- 
plied to his own use. 

Sundry exceptions were pleaded by the defendants, viz.: that the free 
banking act, under which plaintiff claims to be organized, does not pro- 
vide for an association of individuals for the purpose of private banking, 
but only for the creation of public banks of circulation, controlled by the 
Auditor and Treasurer of the State, and that the organization of plain- 
tiff was not made under that act, and could not be, but was made under 
another act providing generally how corporations can be created, which 
latter expressly prohibits such corporations from engaging in banking 
business of any kind. Jbid, section 677 et seq. 

24 
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That the free banking act imposes certain essential conditions upon 
those who seek to form a corporation under it, and that plaintiff has not 
complied with those enumerated, which are, that there must be mention 
and description of a corporate seal, and plaintiff’s articles of association 
omit it; that the existence of free banks is limited by that law to twenty 
years, and plaintiff’s articles provide for twenty-five years duration; that 
these articles do not specify the numbers of shares held by each stock- 
holder, which that law requires; that these articles were not deposited in 
the office of the Auditor, nor in that of the recorder of mortgages, and 
neither of these requirements can be dispensed with. 

That the act under which plaintiff claims to derive its existence was 
inoperative at the time of its creation, because suspended by the act of 
Congress which authorized the issue of United States notes, and that 
neither at the date of its creation, nor at any other time, did plaintiff 
have any corporate existence, and therefore it could not, as a corpora- 
tion, enter into a contract, or bind others by a contract. 

There are other exceptions which cover all the distinctive features of 
the act, but it is not necessary to specify them further. 

There can be no doubt that the plaintiff has mistaken its paternity. If 
it derives its existence from the free banking law, then it has not com- 
plied with the conditions which that law prescribes as essential to its 
vitality as a corporation, and those conditions are precedent. It does 
not begin to live until they are fulfilled. If it, derives its existence from 
the general incorporation act, then it is without the power to engage in 
banking business, and it was while engaged in that business that it made 
the contract for the violation of which a judgment is now demanded 
against the defendants. It is impaled on either horn of the dilemma. 

The plaintiff meets these objections with the rejoinder that the defend- 
ant, George Converse, accepted the position of paying teller from it, and 
is, therefore, precluded from denying its corporate capacity under the 
free banking law, and the other defendants became his sureties to a bond 
for the faithful discharge of his duties, and it does not lie in their mouths 
to dispute or deny an authority which they admitted to exist by signing 
the bond. But here the law interposes its inexorable mandate. Corpo- 
rations unauthorized by law, or by an act of the Legislature, enjoy no 
public character, and can not appear in a court of justice, except in the 
individual names of all the members who compose them, and not as politi- 
cal bodies, although these corporations may acquire and possess estates 
and have common interests as well as other private societies. Civil 
Code, article 437, new No. 446. 

The plaintiff can not, therefore, sue as a political body.’ It can not ap- 
pearina court of justice, except in the individual names of all the members 
who compose it. It has sued by a name and in a manner which it is not 
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empowered to do, and it has not sued in the names and manner in which 
it is empowered to do. It follows that the exceptions were well taken 
to the present action, but its right to institute another suit, such as the 
law does authorize, should be reserved. The lower court so ruled, and 
therefore 

It is ordered, adjudged, and decreed that the judgment of the lower 
court is affirmed with costs. 


DISSENTING OPINION. 


Eaan, J. I dissent from the conclusions of the court in this case. I 
can not consider the article of the Civil Code which provides that corpora- 
tions not authorized by law can not appear in court as a prohibitory law 
to the extent claimed for it. Nor can I give my consent to permit one 
who had dealt with the plaintiff as a corporation and given a bond for 
the faithful performance of his duties as an an officer of the corporation, 
and thus recognized its existence, to shelter himself under such plea 
from just responsibility incurred as such officer by reason of his own de- 
fault and unfaithfulness. He and his sureties are estopped from deny- 
ing the existence of the corporation, as such, as much as would have 
been the corporators themselves when sued as such. Such I understand 
to be the doctrine not only of the United States courts, but of our own, 
which have frequently held that one dealing with a corporation thereby 
admits its existence as such, and that no other evidence is required. 


On APPLICATION FOR REHEARING. 


The opinion of the court was delivered by 

Mannine, CG. J. The plaintiff calls our attention to a decision of the 
Supreme Court of the United States, rendered about the time this cause 
was taken under advisement, in the case of Casey vs. Galli, where it is 
Said: 

“Where a shareholder of a corporation is called upon to respond to a 
liability, as such, and where a party has contracted with a corporation, 
and is sued upon the contract, neither is permitted to deny the existence 
or the legal validity of such corporation. * * * Parties must take 
the consequences of the position they assume. * * * Sound ethics 
require that the apparent, in its effects and consequences, should be as 
if ft were real, and the law properly so regards it.” 

No one will dispute that this is a sound principle of law, as well as of 
ethics, in every jurisdiction which has not a prohibitory law of the kind 
and scope of ours. But when the Legislature has declared that corpora- 
tions unauthorized by law can not appear in a court of justice in their 
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corporate name, we understand that courts must say to them, when they 
do so appear, that they can not be heard. 

And sound ethics will not be abraded when the parties who thus shel- 
ter themselves behind this prohibition can be pursued by the individuals 
who compose the corporation when suing in their individual names. 
And that is what the Code permits—not only permits, but prescribes— 
a that courts shall not hear their demand when appearing in any other 
ee capacity. 
er Rehearing refused. 
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FERDINAND M. Goopricn vs. Logan Hunton. 


wl The order of a State court transferring a case before it to the circuit court of the 
; United States may be appealed from. 
x Under the judiciary act of 1789 a suit is removable from a State to the Federal court, 
“ when the Federal court has jurisdiction of it, only on the application of the de- 
fendant, who is a citizen of another State, or is an alien, made at the time he files 
an appearance, and when the plaintiff in the suit is a citizen of the State wherein 
the suit is brought. 

Under the said act of 1789 only an original suit, pending in a State court, is remova- 
ble to the Federal court. Hence a suit brought ina State court to annul a judg- 
ment of that court, or to restrain its execution, being only an auxiliary suit, is 
not removable. 

A Federal court is without jurisdiction to enjoin proceedings in a State court, and 

4 therefore, no suit pending in a State court, whose object is to enjoin the execu- 
“ : tion of a judgment of that court, is removable to the Federal court. 


een from the Fourth District Court, parish of Orleans. Lynch, 
J. 
















George L. Bright and Barrow & Pope, for plaintiff and appellant. 

J. Ad. Rozier, for defendant. 

The opinion of the court was delivered by. : 

Marr, J. This suit was brought in the Fourth District Court for the 
parish of Orleans to have declared a nullity a judgment of that court in 
favor of Logan Hunton against Goodrich, and to prevent, by injunction, 
the enforcement of that judgment. 

On the third of February, 1874, a few days after he was cited, Hunton 
filed a petition, with sufficient bond, praying for the removal of the suit 
into the circuit court of the United States, alleging that he was a citizen 
of the State of Missouri, and that Goodrich was a citizen of the State of 
Louisiana. The case was removed, and Goodrich appealed from the or- 
Ee der of removal. His right to do so is beyond question. 

Be Counsel for appellee state in their printed brief that the case was prop- 
Sy erly removable under the act of Congress approved twenty-seventh of 
July, 1866. In this they are clearly mistaken. No reference is made in 
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the petition to any special law under which the removal is demanded, 
but there are allegations in the petition which indicate the intention to 
bring the case within that act. Although the right may not be prejudiced 
by such error or omission where the case stated falls within any act of 
Congress authorizing the removal, it is nevertheless necessary to ascer- 
tain the law to which it is subject. 

Prior to the passage of the act of the third of March, 1875, there were 
but three general laws allowing the removal of suits from the State 
courts into the circuit courts of the United States: the act of the twenty- 
fourth of September, 1789, commonly called the judicjary act; the act of 
the twenty-seventh of July, 1866; and the act of the second of March, 
1867, known as the “ prejudice or local influence” act. In analyzing 
these acts no reference will be made to aliens, because the case with 
which we are dealing is one in which all the parties are citizens of the 
United States, and no mention of the amount in dispute is necessary, 
because it is sufficient in this case to give jurisdiction to the circuit 
court. 

The act of the twenty-seventh of July, 1866, is applicable to those 
cases alone in which there are at least two defendants, and the requisites 
for removal are: 

First—That the suit be brought in a State court by a citizen of that 
State. 

Second—That one of the defendants be a citizen of the State in which 
the suit is brought and the other defendant be a citizen of another 
State. 

Third—The suit must be instituted or prosecuted for the purpose of 
restraining or enjoining such defendant, citizen of another State. 

Fourth—Or, the requisites one and two concurring, it must bea suit 
in which there can be a final determination of the controversy, sd far as 
it concerns the defendant citizen of another State, without the presence 
of the other defendants as parties in the cause. 

These conditions existing, the defendant, citizen of a State other than 
that in which the suit is brought, may, at any time before the trial or 
final hearing of the cause, file a petition for the removal ° * * 
as against him, * * * without prejudice to the right of the 
plaintiff to proceed in the State court against the other defendant or de- 
fendants. Statutes at large, 1865-66, pages 306, 307. 

Before the passage of this act, there was no law authorizing a defend- 
ant, who, if he had been sued alone, might have removed the suit into 
the circuit court, to demand the removal when there were other defend- 
ants, citizens of the State in which the suit was brought, and the precise 
object of the act was to supply this deficiency in the existing laws. 

In this case there is but one plaintiff, Goodrich, and but one defendant, 
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Hunton. The essential requisite, a suit by a citizen of the State in which 
it is brought, against a citizen of that State and a citizen of another State, 
is wanting ; and the right of removal can not be claimed, nor can it be 
maintained under this act. 

The act of the second March, 1867, is applicable to those cases alone in 
which the party, plaintiff or defendant, who desires to remove the suit 
files his affidavit in the State court, before the final hearing or trial of 
the suit, stating that he has reason to and does believe that, from preju- 
dice or local influence, he will not be able to obtain justice in such State 
court. E 

Manifestly, the.case does not fall within the terms of this act ; and the 
act of third March, 1875, can not be invoked, because it was passed more 
than a year after the order of removal was granted. The right of re- 
moval, therefore, depends solely upon the act of 1789, section twelve, 
subject to the limitation imposed by the act of second March, 1793, sec- 
tion five. 

The requisites under the act of 1789 are: That asuit involving the re- 
quired amount be COMMENCED in a State court, by a citizen of that State, 
against a citizen of another State; and that the defendant, at the time 
of entering his appearance in the State court, file his petition praying for 
the removal. This right belongs to the defendant alone; and it can not 
be claimed by the plaintiff by whom the suit was commenced, no matter 
what may be the citizenship of the parties. 

The record does not show that Hunton made any appearance in the 
State court, except to present and insist upon his petition for removal ; 
and his citizenship and that of Goodrich are not questioned. A proper 
ease, therefore, is made out for removal, if the proceeding be one of 
which the circuit court could take jurisdiction. : 

The‘objects of this proceeding are— 

First—To have the judgment of the Fourth District Court reviewed 
by that court and declared a nullity for want of jurisdiction. In this re- 
spect it is in the nature of a writ of error coram nobis. 

Second—To have Hunton enjoined pendente lite.and perpetually from 
executing that judgment in any manner. 

First—In Dunn vs. Clark, 8 Peters, 1, Graham, a citizen of Virginia, 
obtained-a judgment at law ir the United States Circuit Court for the 
District of Ohio against citizens of that State. After the death of Gra- 
ham the defendants in that suit filed a bill in equity in the same court, 
praying for an injunction against that judgment. All the complainants 
and all the defendants in that bill were citizens of Ohio, and the circuit 
court would have been utterly without jurisdiction on the face of the 
bill if the proceeding had been an original suit. The Supreme Court 
said: 
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“The injunction bill is not considered an original bill between the 
same parties at law.” 

Several persons were made defendants to the bill who were not parties 
to the suit at law, and the court held with respect to them that it was an 
original bill. Nevertheless, the court below was ordered to stay proceed- 
ings on the judgment at law until the complainants could have time to 
seek relief in the State court. If the court had regarded this as an 
original bill, the want of jurisdiction would have been so evident that no 
decree could have been rendered but one of dismissal. 

In Freeman vs. Howe, 24 Howard, 460, the rule is thus stated by Jus- 
tice Nels-n: “The principle is that a bill filed on the equity side of the 
court to restrain or regulate judgments or suits at law in the same court, 
and thereby prevent injustice or an inequitable advantage under mesne 
or final process, is not an original suit, but ancillary and dependent, sup- 
plementary merely.to the original suit out of which it had arisen, and is 
maintained without reference to the citizenship or residence of the par- 
ties.” 

Judge Nelson took occasion to say in this case, with reference to Dunn 
vs. Clark, in 8 Peters, the leading case, that, “It would seem, from a 
remark in the opinion, that the power of the court upon the bill was lim- 
ited to a case between the parties to the original suit. This was proba- 
bly not intended, as any party may file the bill whose interests are af- 
fected by the suit at law.” 

The meaning of the court is, and we think this is settled beyond ques- 
tion by uniform jurisprudence, that a proceeding to enjoin a judgment, 
brought in the court which rendered that judgment, is not an original 
suit, in any sense, where all the parties were parties to the original suit. 

In Bank vs. Turnbull, 16 Wallace, 195, the bank, under a judgment 
against Thomas, seized property which Turnbull & Co. claimed as own- 
ers. An issue was made to try the right of property before a jury; but 
Turnbull & Co. removed the case into the circuit court under the act of 
the second of March, 1867. 

The Supreme Court said this proceeding was merely auxiliary to the 
original action; “a graft upon it, and not an independent and separate 
litigation. The proceeding was necessarily instituted in the court where 
the judgment was rendered. No other court, according to ths statute of 
Virginia, could have taken jurisdiction. That it was only auxiliary and 
incidental to the original suit is, we think, too clear to require discus- 





sion.” 
The case was remanded to the circuit court, with instructions to re- 
mand it to the State court for want of jurisdiction in the Federal court. 
By our law an action to enjoin and annul a judgment must be brought 
before the court by which it was rendered when the only parties are the 
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plaintiff and the defendant in the original suit, and no other court has 
jurisdiction. Code of Practice, articles 604, 610; see cases cited, Hen- 
nen’s Digest, vol. 1, “ Judgment” xi. (c). 

We think this action is auxiliary, incidental, supplementary to the 
original suit, and that it could not be removed into the circuit court, be- 
cause that court could not take jurisdiction of the original suit. 

There is a marked distinction between the phraseology of the act of 
1875, which was intended to control the entire subject of removal from 
the State courts into the circuit courts, and that of the act of 1789. The act 
of 1875, where the necessary conditions exist, authorizes the removal by 
either party of “any suit of a civil nature at law or in equity.” What 
may be the precise meaning and effect of this act we are not now called 
on to decide, and we refer to it merely to show the difference and to say 
that decisions under it-have no application to this case, which falls under 
the dominion of the act of 1789. 

The language of this act, section twelve, is: “If a suit be comMENCED, 
etc., by a citizen of a State, etc., against a citizen of another State,” etc. 
This statute looks to the commencement of the suit, to the original pro- 
ceeding, and it provides for the removal of that original proceeding, and 
not of an auxiliary, or incidental, or supplementary proceeding, in the 
same court, between the same parties, which is but a continuation of the 
original proceeding. 

in this case the original suit was brought by a citizen of Missouri 
against a citizen of Louisiana, in a court of the State of Louisiana, and, 
of course, under the act of 1789, it could not be removed into the cir- 
cuit court by the mere terms of the law. The proceeding in the same 
court, between the same parties, to annul and to prevent the execution 
of that judgment was not a separate, independent, original suit; it was 
not the commencement of a suit; it was the continuation by a supple- 
mentary auxiliary proceeding of a suit which had been commenced years 
before, and it could not be removed, as was expressly decided in the 
Bank vs. Turnbull & Co., 16 Wallace. 

Second—Jurisdiction with reference to a special case means power, 
authority, competency to pass upon all the questions which legitimately 
arise in the case; and if, in any given case, a court can not hear and de- 
termine all the matters in controversy it has not jurisdiction of that 
case. 

A wise appreciation of the necessity of avoiding as far as possible con- 
flicts and collisions between the Federal and the State judiciary induced 
the Congress in 1793 to forbid the Federal courts to grant “a writ of in- 
junction to stay proceedings in any court of a State.” Act of the second 
of March, section five. 

In Diggs & Keith vs. Woleott, 4 Cranch. 179, a suit in equity was 





NEW ORLEANS, MAY, 1877. 





Goodrich vs. Hunton. 


brought, in a State court of Rhode Island, praying a perpetual injunc- 
tion of certain proceedings at law in a court of the same State. The suit 
was removed into the circuit court of the United States, and a decree 
rendered perpetuating the injunction as prayed for. On appeal, the Su- 
preme Court of the United States reversed the decree on the single 
ground that the circuit:court had no jurisdiction to enjoin proceedings 
in any court of a State. 

This decision was approved and affirmed in Peck vs. Jenness, 7 How. 
625, and quite recently in Harris vs. Carpenter, which was a bill in equity 
in the circuit court at New Orleans to enjoin the defendants from prose- 
cuting certain suits in the State courts. The circuit court, applying 
section five of the act of 1793, dismissed the bill on demurrer, and this 
decision was affirmed by the Supreme Court. October term, 1875; 1 Otto, 
254. 

If it be conceded that the circuit court could take jurisdiction of so 
much of this proceeding as involves the nullity of the judgment, which 
we do not admit, it is not possible to claim for that court the right, the 
power, to enjoin, either pendente lite or perpetually, further proceedings 
in the State court on that judgment. The jurisdiction of a court de- 
pends on the case made by the pleadings, not upon the decision which 
the court may render on the hearing. If the testimony and the law ap- 
plicable to it should make out a case entitling Goodrich to a judgment 
annulling the original judgment and perpetually enjoining further pro- 
ceeding on that judgment, it would be the duty of any court having cog- 
nizance of the cause so to order and adjudge; and the court which has 
not the power, the court which is forbidden by law so to decree, has not 
jurisdiction, and is without authority to hear and determine the cause. 
That the circuit court has no such power, that it is under positive stat- 
utory prohibition to interfere with proceedings in the State courts by in- 
junction, either pendente lite or by final decree, is too clear for argument. 

We may add that the act of 1793, and the decisions applying and en- 
forcing it, have received legislative sanction in the Revised Statutes of 
the United States, section 720: “The writ of injunction shall not be 
granted by any court of the United States to stay proceedings in any 
court of a State, except in cases where such injunction may be author- 
ized by any law relating to proceedings in bankruptcy.” 

The decision in Gaines vs. Fuentes, 1 Otto, is not applicable to this 
case, from which it differs widely. In that case the original proceeding 
was the ex parte application of Mrs. Gaines to have the will of her father 
probated. Years after, strangers to that proceeding, against whom Mrs. 
Gaines was using this will as a muniment of title, brought suit to recall 
the order of probate, and to annul the will. Mrs. Gaines demanded the 
removal of the case under the act of the second of March, 1867. The 
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Supreme Court of the United States said this was a new suit; essentially 
a suit in equity, and not a mere continuation of the ex parte proceeding 
in which the will had been.admitted to probate. No injunction was asked 
for in the case, and the right of removal was maintained because it was 
a suit brought in a State court in which there was a controversy between 
citizens of that State and a citizen of another State, and the citizen of 
the State other than that in which the suit was brought had complied 
with the requirements of the act granting the removal. 

We think the order of removal was improperly granted; that the pro- 
ceeding was one of which the circuit court could not take jurisdiction, 
and that the plaintiff is entitled to have the case heard and determined 
in the State court in which it originated. 

It is therefore ordered, adjudged, and decreed that the order appealed 
from directing the transfer and removal of this case from the Fourth 
District Court for the parish of Orleans into the circuit court of the 
United States, Fifth Circuit, in and for the District and State of Louisiana, 
be avoided and annulled; that the cause be remanded to the Fourth Dis- 
trict Court for the parish of Orleans, and be there proceeded with ac- 
cording to law, and that defendant, appellee, pay the ccsts of this appeal. 
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Succession OF Francois BouGreRE. ON OpposITION OF AMELIE RICHARD. 





The public notification of the filing of an account, and tableau of distribution by 
an administrator, operates as a legal citation to creditors and legatees. 

An administrator need not directly prove up every item of his account, which is not 
opposed. 

A judgment homologating the account of an administrator can only be rendered in 
term time, and in open court, It can not be rendered bythe parish judge in vaca- 
tion, or in chambers. 









PPEAL from the Parish Court, parish of St. Charles. Earhart, J. 


4 . 
C. F. Claiborne, M. Marks, and James D. Augustin, for executor. 
Breaux, Fenner & Hall, for opponent. 








On Motion To Dismiss. 





The opinion of the court was delivered by 
Mannine, C. J. Achille D. Bougére filed a tableau of distribution of 
the succession of Francois Bougére, in his capacity of dative testament- 
ary executor thereof, on July 3, 1876. Notice of the filing was published, 
and on the nineteenth of the same month, no opposition having been 
filed, the tableau was homologated. On the twenty-second of the same 
month Amélie’ Richard filed an opposition to the tableau. She is as- 
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signee of Elie Bougére, who is one of the legatees of the deceased. The 
assignment of Elie Bougére is not contested on the one hand, and on 
the other it is conceded that the opponent has only such rights as her 
assignor had. 

The executor moves to dismiss the appeal of opponent, for the reason 
that she has no interest in the affairs of the succession. 

On the fourteenth of February, 1876, a decree was entered in the suit 
No. 5475 of the docket of this court, entitled “Succession of Francois 
Bougére,” on the opposition of Elie Bougére and others, appellants, in 
which a motion to dismiss was likewise made. The following extracts 
from the opinion then read are pertinent to the present controversy: 

“The appellee moves to dismiss the appeal on the grounds follow- 
ing: 
“ First—That the appeliants have voluntarily executed the judgment 
appealed from and have voluntarily acquiesced in and ratified its execu- 
tiee.:* *%:* 

“ Third—That the claim of Achille Bougére, Marguerite Bougére, Elie 
Bougeére has been settled since this appeal was granted, as per affidavits 
and exhibits hereunto annexed. 

“ Fourth—That the appeal was granted to above parties upon condi- 
tion that they should furnish bond; * * * and that they settled their 
claim and acquiesced in the judgment.” 

Other grounds are set forth, not relating to Elie, and the court pro- 
ceeds: “ The executor rendered an account which was homologated. In 
it he had made a distribution or partition of the property among the 
legatees, after ‘paying creditors. Some time after this judgment Elie, 
Marguerite, and Achille obtained an order for a suspensive appeal, but 
they subsequently received from the executcr the shares or amounts 
adjudged to them by the judgment.” That appeal was dismissed be- 
cause of the voluntary execution of the judgment. 

An appeal in another suit, No. 5872, was decided at the same time. A 
petition had been filed by Elie Bougére praying the dismissal of 
Filleul, the testamentary executor, and a judgment had been rendered 
to that effect, and also appointing Elie Bougére executor of the succes- 
sion, and ordering its assets, including a considerable sum of money in 
bank, to be delivered to him. This was pending the appeal of the case 
just noted. A prohibition was prayed and obtained by Filleul against 
Elie Bougére and the judge who had granted these orders and rendered 
the judgment of. dismissal, upon presenting a petition in which is this 
allegation: “ That he has duly administered said estate and filed his ac- 
count and tableau of the full assets of the succession in cash, and cred- 
its, and values, which was duly homologated by final judgment of the 
parish court, the oppositions to which were all dismissed, and the oppo- 
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nents took devolutive appeals, which are now pending.” Further pro- 
ceedings by the judge and the contestants were arrested by the writ of 
prohibition, and on the hearing in this court the writ was made peremp- 
tory on the same day that the decree was rendered on the oppositions: 
to the account. 

The counsel for the executor is in error in his position that this court 
decided in the suit involving the account and the oppositions that Elie 
Bougére had received his share in this succession from Filleul. The 
language of the court is that Elie and his co-opponents subsequently re- 
ceived from the executor the shares or amounts adjudged to them by the 
judgment; i. e., the judgment on the account of Filleul rendered in 1875. 
The counsel is also in error in supposing that in the prohibition the 
question of interest was either directly or indirectly decided. No excep- 
tion was filed by Filleul, that we have seen, on the ground that Elie 
Bougére had no interest in the succession. The petition praying the 
writ of prohibition recites the details of the litigation on the account 
and oppositions, and alleges that the same issues are there made as in 
the opponent Elie’s suit for dismissal. and that all parties are awaiting 
the decision of the Supreme Court on the pending appeal, and the writ 
was granted to stay proceedings until that decision is made, which ad- 
justed the rights of the parties, and by a construction of the will deter- 
mined the interests of the various parties to the litigation. 

The judgment of this court in February, 1876, was that Elie Bougére 
had received all that appeared to be due him by the account of Filleul, 
and that was embraced in it. But was that a final account and complete 
administration of the affairs of the succession? Manifestly not, because 
another executor has been appointed to complete what Filleul left un- 
administered, and this dative executor has had something to account 
for, otherwise there would be no suit before us now. The present suit 
has for its origin an account presented by that executor. 

We are also referred to the account in this record and the receipts of 
Elie Bougére as supporting the averment of his want of interest. If we 
were to assume that the items of the account are supported by vouch- 
ers, and the distribution of assets is in accordance with the rights of 
the legatees, and that this account is final and nothing more remains to be 
administered, we could then satisfy ourselves that Elie Bougére had been 
paid all, and more than all, he was entitled to. His receipts exceed his 
share, if we are to be guided by what appears on the face of the papers. 
But there are no vouchers in the record, no testimony having been 
offered on the homologation apparently, and there is something else to 
administer. The acceptance of service of notice by the attorney of 
some of the legatees is: “Notice of the filing of this account acknowl- 
edged, citation waived, and consent that the uncollected notes be sold 








as prayed for herein.” Referring to the prayer thus alluded to, we find 
the dative executor in his petition presenting his account, and the tab- 
leau of distribution says: “As to the balance of the assets, being the 
uncollected promissory notes mentioned herein, owing to the difficulty 
of collecting the same and the injurious delay it would occasion the 
final winding up of the succession, the executor proposes to sell them at 
public auction.” ; 

We are not prepared to say that Elie Bougére has received all that he 
is entitled to under the showing made in the record, and is without in- 
terest further in the succession, and therefore the motion to dismiss can 
not prevail. 


ON THE MERITS. 


The opinion of the court was delivered by , 

ManninG, C.J. The errors assigned, for which the opponent claims a 
reversal of the judgment of the parish court, are: 

First—That the tableau was homologated without notice to Elie Bou- 
gére or to opponent, his assignee. 

Second—The judgment of homologation was rendered and signed at 
chambers, 

Third—Three judicial days did not elapse between the rendition of 
the judgment and the signing thereof. 

Fourth—The judgment was rendered without proof of the correctness 
of any item thereof. 

Answering the first objection, the executor points to the proof of the 
publication of the filing which we find in the record complete, and insists 
that such publication is notice to all persons concerned, while the oppo- 
nent maintains that her assignor is an heir and entitled to special notice 
or citation. Elie Bougére was a legatee. He acquires his right to a part 
of his relative’s property from a provision in the will. The notification 
of the filing of the account and tableau of distribution of an executor 
operates as a citation to all persons concerned, creditors as well as lega- 
tees, and the homologation of the account and tableau bars all further 
inquiry as to all matters included therein. Succession of Peytovin, 10 
Rob. 118; succession of Egana, 18 An. 263. 

The Code requires the judge to order, on demand of the administra- 
tor, that the creditors and legatees of the succession be notified to show 
cause within ten days why they should not be paid according to the tab- 
leau of distribution presented by him. C. C., article 1057, new number 
1064. And in Millaudon’s case it'is said the published notice prevents 
an heir who has neglected to oppose payments to creditors from con- 
testing their legality. 6 La, 225. 
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It appears the judgment of homologation was signed at chambers, 
and the opponent quotes article 543, Code of Practice, requiring all 
judgments to be read by the judge in open court. Under the constitu- 
tion of 1852, which gave the Legislature authority to confer certain 
powers on clerks, and under the legislation subsequently had, clerks had 
power to homologate the accounts and tableaux of executors so far as 
not opposed, and this was necessarily done in chambers. The parish 
judges are charged with this duty under the present constitution, and 
are required to hold frequent probate terms to facilitate the settlement 
of estates, when judgments should be entered. A judgment prepared 
and signed in vacation by the judge in a c:se in which no decree could 
be rendered in chambers, has no effect until entered upon the records 
at the ensuing court. Dorsey vs. Hills, 4 An. 106. The judgment of ho- 
mologation in this case was rendered in chambers and was entered upon 
the records in open court at the ensuing term. It is true that in the 
interval between the rendition of the judgment (nineteenth of July) and 
the first day of the next term (twenty-fifth of July) the opposition which 
commenced this litigation was filed, viz.: on the twenty-second, and on 
the first day of the term opponent ruled the executor to show cause why 
the judgment should not be vacated; but we have already said the publi- 
cation was notice to the legatee and to his assignee, and the opposition 
came too late, and the rule was still later. 

On the third assignment of error, we do not think three judicial days 
must elapse between the homologation and signing the judgment; and to 
the fourth, that there was no proof of the correctness of any item of the 
account, the executor is not driven to proof of each separate item of his 
account unless it isopposed. “The presumption is in favor of the execu- 
tor, who is an officer of the law, and direct proof of every item is not 
required,” said the court in the succession of Wederstrandt, 19 An. 
494, 

It would have been more regular to have filed the vouchers for each 
item when the account was filed, and they could have been demanded by 
any opponent who had acted in time. Other legatees, who are more 
largely interested than the opponent, do not appear to have discovered 
the objections set forth by her, and it is undeniable that they had oppor- 
tunity to object. That circumstance does not conclude opponent, for 
non constat that one legatee will not object to what another approves. 
But it relieves us of any apprehension that by dismissing her opposition 
and rule any substantial injury is done to the interests of Elie Bougére, 
of which she is assignee. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court is affirmed with costs. 
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On REHEARING. 


The opinion of the court was delivered by 

Mannina, C.J. A rehearing was granted of this cause because of our 
doubt of the correctness of the statement that the judgment of homolo- 
gation was rendered and signed in vacation, and which we declared had 
no effect until entered upon the records of the ensuing term. We meant 
by this, that said judgment, thus rendered in vacation, was not complete, 
or, to state it more broadly and more perfectly, that the power to ho- 
mologate accounts in chambers, which was formerly confided to the 
clerks, no longer exists, and the homologation by the parish judge under 
the present constitution must be made in open court, and if made in 
chambers in vacation derived no force or effect from that fact, but 
must be renewed, as it were, in open court, and spread upon the 
records, 

We are now informed that this judgment was signed during a recess of 
the parish court, which had adjourned from a day anterior to the nine- 
teenth July, the day the judgment was rendered, to the twenty-fifth of 
same month. It was not a new term that commenced on this latter day, 
but the court re-opened its existing term, and on the first day it was thus 
re-opened the opponent filed her opposition. 

In order, however, that our ruling may be freed from any doubt, and 
not be confused by qualifications, we now say that the parish judges 
have not the right to homologate the accounts of executors in chambers. 
It must be dong in open court. The legislation that accorded to clerks 
the power to homologate accounts had its origin and its excuse in the 
necessities of the system then established, and this power could be exer- 
cis2d in chambers only after a much longer publication (thirty days) than 
was required for homologation, made by judges in open court. This 
power to homologate accounts in chambers disappeared with the system 
of which it was a prominent as well as anomalous feature, and these 
judgments of the parish judges can now be made only in term. 

It follows that the opposition was filed in time in the present case, for 
there was no judgment rendered on the twenty-fifth, when the court re- 
opened. The executor contented himself with producing the judgment 
rendered on the twenty-second, out of term, and that did not preclude 
the opponent from taking action against the account. 

It is therefore ordered that the cause be remanded to the lower court 
for trial of the issues raised by the opposition of Amélie Richard, and to 
that end, it is adjudged and decreed that our former decree is reversed 
and set aside, so far as it conflicts with that now rendered, and that the 
succession pay the costs of this appeal. 
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No. 6140. 


SuccEssION OF DravuzIN TRICHE. 


The purchaser of property sold at probate sale, which is incumbered by a mortgage 
antedating the title of the deceased owner, is entitled to reserve in his possession 
enough of the purchase price to satisfy the mortgage. 

The creditor of an insolvent succession, with a first mortgage on a piece of its prop- 
erty, who buys in the property, may retain in his hands the amount of his mort- 
gage; provided, he gives security to refund whatever may be finally shown is 
not to be applied to his mortgage. 


But the creditor with an inferior, or concurrent mortgage, who bids in the prop- 
erty, must pay over the amount of his bid. 


— from the Parish Court of the parish of Lafourche. Knobloch, 
iA Jz 


Clay Knobloch, for administrator and appellee. 

Louis Guion, for Jules Lapéne. 

The opinion of the court was delivered by 

SPENCER, J. Drauzin Triche died leaving a considerable estate, con- 
sisting of movables and several tracts of land. The estate appears to 
be largely insolvent—no less than forty mortgages and privileges being 
certified against it. 

On an undivided fourth of one of these tracts of land Pierre Rousseau 
holds a special mortgage and vendor’s privilege for several thousand 
dollars, imposed and granted, not by Triche, but by his vendor. 

Sundry legal and judicial mortgages are inscribed against Triche, and 
subsequent to some of these there is inscribed a special mortgage on 
the whole of the above-mentioned Rousseau tract in favor of Lapéne 
& Ferré for over six thousand dollars. The correctness of this debt to 
Lapéne & Ferré is not contested, but admitted and recognized by the 
administrator of Triche. 

Certain other parties, mortgage creditors, took a rule on the adminis- 
' trator of Triche and obtained an order to sell all the property of the 
estate to pay debts. Lapéne & Ferré also obtained an order for a meét- 
ing of creditors of the estate as insolvent, but the administrator enjoined 
the proceeding, and nothing further seems to have been done under the 
order. In the mean time the property of the estate was sold in lots, and 
Lapéne bid off lots to an amount exceeding ten thousand dollars. Most 
of the lots bought by him were subject to the mortgages of Rousseau 
and of Lapéne & Ferré; but some of them were outside of the lands sub- 
ject to said mortgages, as were also certain movables bought by him. 
The sheriff demanded of Lapéne the amount in full of his bid, in cash, 
but the latter refused to pay, alleging — ; 

First—That he had the right to retain in his hands the amount of the 
Rousseau mortgage, so far as it operated on the lots bought by him; 
and, 
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“ Second—To retain the amount of the mortgage of his firm, Lapéne & 
Ferré, until final settlement of the estate, upon giving security for resti- 
tution of such portion thereof as might be declared not applicable to 
said mortgage. 

The sheriff and administrator thereupon took a rule upon Lapéne to 
show cause why the property bid in by him should not be resold, @ la 
folle enckére; and Lapéne in his turn took a rule on the sheriff and ad- 
ministrator to show cause why he should not be put into possession and 
title be made to him of the same property. 

These rules were tried together, and the probate court made the 
former absolute and discharged the latter. Lapéne prosecutes this ap- 
peal from the decision of both cases. 

The questions presented are, did Lapéne have the right to withhold — 

First—The amount of the Rousseau mortgage and vendor’s lien so 
far as operating upon the lots bought by him ? 

Second—The amount of the mortgage due his firm of Lap¢ne 
upon giving security for restitution ? 

So far as relates to the personal property and lots bought, not em- 
braced in his or Rousseau’s mortgage, we see no possible right in La- 
péne to retain the price. 

As regards the first question above put there is no doubt that the 
property passed subject to and incumbered by the Rousseau mortgage. 
A probate sale divests only such mortgages as were imposed by the de- 
ceased. 9 L. 13; 11 An. 383; 3 R. 5; 8 BR. 99. 

A purchaser is bound for nothing beyond the amount of his bid. The 
administrator of Triche had no right to receive, and therefore no right 
to demand, payment of the amount due to Rousseau, who was not a 
creditor of Triche, and whose mortgage antedated the latter’s title. The 
gmount due to Rousseau on the lots bid off by Lap¢ne must therefore 
of necessity be left in the hands of the latter, who by his purchase as- 
‘sumed its payment, and in whose hands said lots continued to be incum- 
bered by it. 

We see no reason for distinguishing this case from that provided for 
in articles 679 and 683, Code of Practice. These articles provide in sub- 
stance that when there exist antecedent mortgages and privileges which 
the sale does not divest, the sheriff shall give notice that the property 
is sold subject to them and on “ condition that the purchaser shall pay 
into his hands whatever portion of the price of adjudication may ex- 
ceed the amount of the privileges and special mortgages to which such 
property is (sold) subject;” “that the purchaser shall be entitled to re- 
tain in his hands, out of the price of adjudication, the amount required 
to satisfy the privileged debts and special hypothecations to which the 
property was (sold) subject.” 

25 
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True, these articles relate to sales of real estate under writs of fieri 
facias, but we apprehend that they are equally applicable to sales under 
orders of seizure and to other judicial sales where the sale will not have 
the effect of divesting the property of such preferred mortgages and 
privileges. In point of fact the administrator of Triche certainly could ' 
not sell ard deliver a greater right in the property than Triche himself 
had; and his right in that property was subject to the Rousseau mort- 
gage. 

The property was only worth what it would bring, and the price bid 
must be taken as its absolute value, and this pre-existing and continu- 
ing mortgage must be considered as embraced in that price. The 
amount of said mortgage therefore, so far as it operated upon the lots 
bought, must be deducted from the bid and left in the hands of the pur- 
chaser. There would be no justice in permitting the estate of Triche to 
enrich itself to the extent of the Rousseau mortgage by imposing its 

\ payment on Lapéne over and above the value of the property. The 
article 2535, Civil Code, has no application to this case. 

The second question relates to Lapéne’s right to retain in his hands 
the amount of the mortgage due his firm. 

The estate of Triche is clearly shown to be insolvent by the adminis- 
trator’s provisional account, and should, perhaps, have been administered 
as such under the direction of its creditors. But that course seems to 
have been defeated, and the property sold at ordinary succession sale to 





pay debts. ' 
As, however, the estate is insolvent and to be distributed in concurso, P 
the rules applicable to insolvent estates may very properly be applied ] 
here. i 
In Goodale vs. His Creditors, 8 L. 302, the court held that at a sale of 
the property of an insolvent, provoked by the first-mortgage creditor, j 
he may, if he purchases the mortgaged propérty, retain the price on F 
giving security to refund such portion thereof as may on final settle- tc 
ment be found not applicable to payment of his mortgage; but if there d 
be superior or concurrent mortgages, he can not so retain the price. la 
In 11 An. 594, Justice Buchanan as the organ of the court says it pe 


seems as well settled that a mortgage creditor purchasing at probate 
sale may retain the price upon giving security. Justices Slidell and 
Spofford dissented on the ground that in that case the mortgage was 
tacit and the debt disputed and in litigation. On rehearing, Merrick, 
Chief Justice. delivering the opinion (Buchanan and Voorhies dissent- 
ing), held that, whatever may be the law as to purchases by holders of 
special mortgages, the holder of a tacit mortgage can not retain the 
price until his claim is liquidated. 

We think the better opinion is that a special mortgage creditor first in 
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rank may, if he purchase the mortgaged property at probate sale, re- 
tain the price upon giving security as stated; but if there exist mort- 
gages superior or concurrent, he must pay over the amount of his bid. 

An examination of the record in this case does not enable the court to 
decide definitively upon the rights of the parties. The provisional ac- 
count and tableau filed by the administrator (and which it seems is 
contested) and the mortgage certificate in evidence show certain judicial 
and legal mortgages on the property subject to Lapéne & Ferré’s mort- 
gage older than and therefore superior in rank to theirs. But as there 
may be other property which must be first applied to these general 
mortgages, and as their amounts are perhaps in dispute, we think it safer 
to remand this case in order that the existence, amounts, and rank of 
these general mortgages may be ascertained and fixed contradictorily. 
If it shall be ascertained that said legal and judicial mortgages are pre- 
ferred and must be paid in preference to Lapéne & Ferré’s mortgage out 
of the property embraced in the latter, then the rule should be made 
absolute requiring Lapéne to pay over the surplus, after deducting the 
Rousseau mortgage, and in default, within a time to be fixed, ordering 
the property to be resold a la folle enchére. If said mortgages are found 
not to exist, or not to be preferred to Lapéne & Ferré’s mortgage on 
said property, then the rule taken by Lapéne on the sheriff should be 
made absolute, and the sheriff ordered to make the title upon said La- 
pene giving satisfactory security to refund such sum as may be neces- 
sary on final settlement of the estate. So far as relates to lots and per- 
sonal property bought by Lapéne, not embraced in the Rousseau and 
Lapéne & Ferré mortgages, of course he can not pretend to hold the 
price, and to that extent the judgments appealed from must be affirmed. 

It is therefore ordered, adjudged, and decreed by the court that the 
judgments appealed from be avoided and reversed, except so far as re- 
lates to the lots and personal property bought by Lapéne not subject 
to the Rousseau and Lapéne & Ferré mortgages; and it is further or- 
dered that this case be remanded to be proceeded with according to 
law and in conformity to the views herein expressed, and that appellee 
pay the costs of this appeal. 
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No. 4692. 


JAMES Rerp vs. Lovistana State Lorrery Company. 


The oral or written declarations of an alieged co-conspirator will not be admitted 
in evidence, until the conspiracy itself has been proved. Nor are such declara- 
tions to be received against another alleged co-conspirator, after the object of 
the conspiracy has been achieved. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. Trial by jury. 
Race, Foster & E. T. Merrick, and Finney & Miller, for plaintiff and 
appellants. 
Joseph P. Hornor, R. S. Dennee, A. A. Atocha, and Semmes & Mott, for 
defendant. 


On Motion to Dismiss. 


The opinion of the court was delivered by 

Lupeina, C. J. The motion to dismiss this appeal is based on a defect 
in the certificate of the clerk—the want of his signature. The omission 
appears to have been supplied since the filing of the motion, and the 
appellant has asked for an order to compel the clerk to sign the certifi- 
cate nunc pro tune, if it be considered that the clerk improperly signed 
the certificate without the permission of the court. This order could be 
applied for and could be granted at any time before trial, and, as the cer- 
tificate is now signed by the clerk, to grant the order would be doing a 
vain thing. It is ordered that the motion be refused. 







ON THE MERITS. 


The plaintiff sues the defendant for thirteen thousand dollars upon a 
lottery ticket which he alleged drew a prize of that amount. He alleges 
he purchased the ticket on the eighth of February, 1872, in Bayou Sara, 
and that the lottery was drawn on the sanie day in New Orleans. 

The defense is that the policy ticket sued upon was fraudulently made 
out and entered upon the “Register” or “Book of Plays,” after the 
lottery had been drawn, by the employee of the defendant, who combined 
and conspired with the plaintiff and others to defraud defendant. 

The case was tried by a jury, who rendered a verdict in favor of the 
defendant. The plaintiff appealed. 

Several bills of exceptions were taken, but the defendant having waived 
in this court all objections to the evidence, it will be necessary to con- 
sider only one of the bills of exceptions. It is the bill of exceptions 
taken to the reception of the testimony of Guthreaux in regard to decla- 
rations of Innerarity, the employee of defendant, and letters of said In- 
nerarity to said Guthreaux in relation to the alleged conspiracy. The let- 
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ters are dated December 13, 1871; January 1, 1872; February 1, 1872; 
February 11, 1872 ; June 8, 1872; and July 2, 1872. 

Innerarity’s testimony had been taken for the plaintiff twelfth of Junez 
1872; and for the defendant October 12, 1872. Most of these letters had 
been sent by mail and had been received by Guthreaux shortly after their 
dates respectively. The objections urged against this evidence were that 
“the declarations and letters of said Innerarity, to which the plaintiff 
was no party, can not make evidence against the plaintiff; and that said 
Innerarity had not been interrogated on this subject, and, if admis- 
sible at all, it should have been shown by-him and not by this witness, 
as this made it hearsay testimony.” 

The objections were properly overruled. The evidence was admissible 
on the ground that the acts and declarations of one conspirator are ad- 
missible against his accomplices, or as part of the res geste. Mr. Green- 
leaf says: “There are other declarations which are admitted as original 
evidence, being distinguished from hearsay by their connection with the 
principal fact under investigation. The affairs of men consist of a compli- 
‘ation of circumstances so intimately interwoven as to be hardly separa- 
ble from each other. Each owes its birth to some preceding circum- 
stance, and in its turn becomes the prolific parent of others ; and each 
during its existence has its inseparable attributes and its kindred facts 
materially affecting its character and essential to be known in order to 
a right understanding of its nature. ‘ These surrounding circumstances, 
termed the res geste, may always be shown to the jury along with the 
principal fact, and their admissibility is determined by the judge, accord- 
ing to the degree of their relation to that fact, and in the exercise of his 
sound discretion.” Sections 108 to 111. Again he says: “'The term acts 
includes written correspondence, and other papers relative to the main 
design.” Page 125. 

There is no other question of law involved in this case. 

It is not our province to disturb the judgment of the district judge or 
the verdict of a jury with regard to questions of fact, except such judg- 
ment or verdict be manifestly erroneous. After a careful examination of 
all the evidence in the record, we can not say that the verdict and 
judgment are manifestly erroneous. 

It is therefore ordered that the judgment of the lower court be affirmed 
with costs. 

Wy ty, J. I dissent, and will file my reasons hereafter. 


On REHEARING. 


The opinion of the court was delivered by 
ManninG, C. J. This suit is for the recovery of thirteen thousand six 
hundred dollars, a prize drawn by plaintiff in the lottery company on 
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the eighth of February, 1872. In the previous December, John J. Inne- 
rarity had opened a brznch office of the company at Bayou Sara for the 

urpose of vending lottery tickets, He presented, on his arrival, to 
Messrs. Mumford & Brother a letter of credence from Pike, Brother & 
Co., written, it appears, by request of C. T. Howard, the President of the 
company at New Orleans. This letter accredited one Hollingsworth, but 
Innerarity opened the office, and was treated by all parties as the person 
designated in the letter. 

The mode prescribed for conducting this branch office was precaution- 
ary, and well calculated to guard against fraud or malpractices. At half- 
past three o’clock every day Innerarity was to close his office, having 
already made a certificate of his sales, which, it appears, is called the 
“book of plays,” and which he was required to envelope with a heavy 
covering, seal it with wax, stamp it, and deliver it to the Mumford 
Brothers, or one of them, who thereupon were to deposit it in their safe, 
and send it to Pike, Brother & Co. at New Orleans by packet steamer. 
The drawing of the lottery was made at four o’clock same day here. 

Shortly after midday of the eighth of February the plaintiff bought 
the ticket of Innerarity, who made his return the same afternoon before 
the required hour to Mumford, who in his turn indorsed the package in 
the usual way, and deposited it, sealed and stamped, in his safe, and it 
was forwarded to the main office in New Orleans at the regular time. 
The result of the drawing was usually krown at Bayou Sara the next 
morning, and accordingly on the ninth Innerarity received the regular 
report from the company, showing that Reid’s ticket had drawn the 
prize for the amount of which he now sues. 

The defense is, that there was a fraudulent combination between all 
these parties to practice a deceit upon the lottery company, and that it 
was effected by substituting another book of plays to the one deposited 
with Mumford, which was made after the news of the drawing reached 
Bayou Sara. This new book of plays conformed to the actual drawing. 
The theory of the defendant is that Innerarity received intelligence early 
on the ninth of the actual drawing, made his book to contain the num- 
bers which had drawn the sum already mentioned, and got possession of 
the sealed package delivered to Mumford the preceding evening, and 
took out the book made then, and put this new one in its place. 

It may be well to mention that this “ book of plays” is nothing more 
than a piece of thinnest paper, upon which is inscribed in numerals and 
in technical terms the plays made by each player, or ticket-purchaser. 
We discard the use of the jargon employed to describe the operation, 
and have learned only enough of it to enable us to understand what was 
meant by the parties. 

The testimony of Innerarity was taken on the twelfth of June, 1872, 
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before the trial of the cause, in which he details the sale of the winning 
ticket to the plaintiff, the registry of it, the inclosure of this latter in the 
sealed package, and its delivery to Mumford—in short, showing the 
regularity of his proceedings, and their conformity to the regulations 
prescribed for his guidance by the company. On this occasion the plain- 
tiff addressed to him this question: “It is alleged in the defendant’s 
answer that the ticket sued on was made out and so entered on the 
registry, after the drawing of the lottery, with the fraudulent design of 
defrauding the respondent, and that this was done by himself (the wit- 
ness), then acting as vendor, and in connection with and to the knowledge 
of the plaintiff and others who conspired with and assisted him in that 
fraud. What do you say in response to that charge ?” His response was: 
““T say it is false.” 

In the following October Innerarity’s testimony was taken on the trial 
by the defendant, and he then recites with minute circumstantiality the 
progressive steps of the plaintiff and himself in perpetrating the fraud 
charged upon them, and unblushingly publishes his villainy. According 
to his account then given, the plaintiff obtained possession of the book of 
plays, which he had delivered sealed to Mumford, and returned it to the 
witness about five o’clock of the evening of the eighth. At seven o’clock 
of the morning of the ninth the steamer Katie brought to him the report 
of the previous evening’s drawing, and he then made a new book of 
Reid’s play, conforming to the successful numbers, and substituted that 

‘for the one first inclosed in the package, which had been broken open by 
him for that purpose. In other words, he sustains the defense, and con- 
fesses his previous perjury. 

It is unnecessary to say that this witness is not to be believed. Noth- 
ing that he said on either oczasion is entitled to any credence, except in 
so far as it is confirmed by other witnesses, or supported by the cireum- 
stances attending these transactions, or is in conformity with the sur- 
roundings of the parties. We have, however, his letters, contempora- 
neous with these events, which, unless otherwise explained or construed, 
would give color to the defendant’s theory, and the witness’s last version 
of this transaction. 

Innerarity’s correspondence with a resident of New Orleans of the 
tenth of February, two days following the drawing, contains the follow- 
ing sentences: “Many thanks for Thursday’s drawing. Katie came in 
beautiful time, 7 a. m., best time she has made since I have been up here. 
Put in on Thursday’s book fora,c,f, * * * A, B, 1,2, and 6; you 
know, pretty good hit is it not? ‘Will explain when I come down; am 
satisfied C. T. H. will want to interview me now.” On the eleventh he 
writes informing his correspondent that the plaintiff left that morning 
for New Orleans, having a ticket for $13,600 in which he is interested to 
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the amount of one-third, less a small deduction, and adds: “I wish you 
would keep me posted. In case the company makes an immediate set- 
tlement, telegraph me to come down. I don’t doubt but that Reid will 
play fair, but as our acquaintance is only of a couple months standing, 
and he so readily agreed to beat Charley Howard, he might possibly beat 
me. * * * My reasons particularly for asking you to keep an eye 
upon the money in case it is paid, is because a certain uneasiness on my 
part caused by a remark of Reid’s. After I made the proposition to him 
he’ told me that Mumford made the remark, ‘I have no guarantée you 
fellows will not go back on me,’ and says he, ‘I said to him, if there is 
any go back at all, it will be you and I that will go back on ‘nnerarity.’ 
* * * These are my reasons for asking you to look out for me. When 
two such intimate friends as Reid and Mumford doubt each other, why I 
want some one like yourself, ete.” 

These assertions would be entitled to great weight if the source from 
which they come were not so impure. We must read them by the light 
of other information, derived from the same parties, that the writer’s 
main purpose in accepting the agency at Bayou Sara was to insure a pe- 
cuniary benefit to himself, to be obtained by practicing a fraud upon his 
employer. It will not escape remark that this accords in one aspect with 
the theory of defendant, who urges, not without plausibility, that this 
was the special occasion selected by the agent to practice the fraud con- 
templated by him. But it was impossible to perpetrate that fraud, in 
the manner in which it is said to have been done, without the active co- 
operation of Reid and the Mumfords, and w: shall see further on the 
impossibility of such co-operation. Our theory is, that after Innerarity 
had ascertained the suecess of Reid’s play, he instantly concocted a 
scheme to evolve benefit t> himself out of it, and these letters were the 
first efforts of his artful ingenuity in that direction. 

Much importance is attached to the time when the Katie reached 
Bayou Sara on the ninth. If she made her first landing there at seven 
o’clock-a. m. of that day, there would have been ample time for Innera- 
rity to have made the substitution of the false play. But time was not 
the only thing needful to enable him to accomplish that. The assistance 
of others was absolutely necessary. 

John P. Mumfoerd’s testimony is that the sealed package containing 
the plays in the lottery of February 8 was handed him on the afternoon 
of that day by the clerk Phillips, and he deposited it in the sub-treasury 
of the safe, locked it, put the key in his pocket, and was absent from the 
town with the key until the next day, and that no one could have got the 
package from the safe but his brother, who had the only other key. 

F. M. Mumford says that neither Reil, Innerarity, Phillips, nor any 
one else could have got the package out of the sub-treasury; that his 
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brother went in the country with one key and witness had the other, and 
that the package remained where his brother had put it undisturbed 
until it was taken out and forwarded to New Orleans, as was their cus- 
tom to do every day. There was no way of getting the package out, save 
with one or other of the keys, or by breaking open the safe, and the safe 
was not broken open. Both these witnesses denounce the contrary state- 
ment of Innerarity as false. 

M. P. Phillips, the clerk, says that Innerarity handed him the package 
of plays on the afternoon of the eighth of February, shortly before four 
o’elock, and that he delivered it to John P. Mumford, who put it in the 
sub-treasury of the safe in witness’s presence, and no one thereafter 
could have access to it but the two Mumfords. 

teid, the plaintiff, repels the charge of his complicity in the alleged 
abstraction and alteration of the book of plays as false and malicious. 
He did not know, on the eighth or ninth that this book was ever deliv- 
ered to the Mumfords. It was not until afterward that he learned that 
the Mumfords were the custodians of it by arrangement with the lottery 
company. He swears emphatically that neither Innerarity nor any other 
person ever made any proposition to him such as that witness has de- 
posed in his last testimony; that there was not any collusion between 
him and Innerarity, and that he bought the ticket before two o’clock on 
the eighth, regularly, and in the same manner of previous purchases. 

But this is the testimony of parties who are implicated.: They are al- 
leged to be the co-conspirators of the agent of the defendant. Resort is 
then hal to proof of the character of these persons. Twelve witnesses, 
themselves above reproach, have sworn that the Mumfords and Reid are 
incapable of the act attributed to them; that they are men of recognized 
integrity and truthfulness, and that the act is so out of harmony with 
their daily walk and conversation that it is incredible. And if a blame- 
less life, and erect moral attitude, preserved during the mutations of 
business and social life, is not a shield to protect him who bears it from 
the shafts of malevolence and perfidy, where shall we find one? The 
changes which have been made both.in the law of evidence and the 
qualifications of witnesses, have opened the door to much testimony 
that in former times would have been rejected, and the character of a 
witness has thereby become of increased importance. Courts must 
scrutinize and weigh testimony as men do in the ordinary routine of life, 
and particularly must this court do so, since it is entrusted with the 
power to review all the facts and to reverse or amend the verdict of 
juries. And as men of sound mind and unbiased judgment would 
not in the most trivial matters of ordinary life believe a confessed per- 
jurer as against three reputable men, so we can not give our judicial 
sanction toa defense based upon the theory that the three reputab-‘e 
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men are perjurers and the perjurer has alone told the truth, and told it, 
too, upon one occasion only, and at the very time when he avows his 
previous false swearing. 

We are reminded that the verdict of the jury was for the defendant, 
and it is urged that verdicts should not lightly be disturbed. The jury 
were deprived of much important testimony by the ruling of the judge, 
presently to be noticed, and they had not before them all that we have, 
the excluded testimony having come up, subject to the bills taken to 
that ruling. But it is a part of our func ion to ascertain whether a jury 
has rendered a proper verdict, and if not, to render one, such as they 
should have done, and to give judgment accordingly. Under the com- 
mon law, the jury has a special and exclusive function. It alone can 
determine the questions of fact. This principle is deeply imbedded in 
that system. But a jury is an anomaly, an excrescence, in the system of 
the civil law. There the preetor, the judge, decides law and fact, and 
the jury has been superadded here by a sort of contagion imparted by 
our sister States, and has been adopted so recently in continental coun- 
tries, where the civil law prevails, that it can scarcely yet be said to have 
become acclimated there. 

The jury had not before them the deposition of Innerarity wherein he 
pronounces the allegation of a fraudulent conspiracy between himself 
and the plaintiff to be false and unfounded; wherein he details the regu- 
larity of the whole transaction, and vouches the good faith of all the 
parties. This testimony, which was offered to show what the same wit- 
ness had formerly sworn to in the same cause, was excluded by the 
judge for the reason, “as the witness is in court giving his evidence 
orally, the former deposition is dead, null, and void, and can neither be 
received in evidence nor referred to for the purpose of contradicting the 
witness.” 

This ruling is remarkable, and the reason assigned for it is more re- 
markable than the ruling. It is proper to observe that the counsel who 
have presented the defendant’s case to this court declined to counten- 
ance an error so patent and gross, and therefore waived our considera- 
tion of the bill. 

The only bill necessary for us to consider is that taken by the plaintiff 
to the admission of Innerarity’s letters. It will be seen that we have 
treated these letters as if they were properly admitted, by quoting from 
them, and thereby giving to defendant the benefit of all the testimony 
he had offered. But they were inadmissible, and for the reason that they 
were offered to show the assertions and statements of one of the con- 
spirators in this scheme of spoliation, when no conspiracy had been 
proved. It was only charged. It should have been proved first, and a 
basis thus laid for their introduction. There is another reason for their 
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rejection quite as good. The common enterprise was at an end. The 
conspiracy, if any existed, had accomplished its purpose, but these let- 
ters were written subsequent to that accomplishment, and no conspirator 
is permitted to affect his accomplices by writings or declarations made 
subsequent to the accomplishment of the common design. 

There is also urged in defense the non-payment by the plaintiff of 
the price of the ticket, which should preclude him from a judgment for 
the sum drawn by it, and the non-receipt by the defendant of the pur- 
chase price. The evidence is sufficiently satisfactory of the payment by 
the plaintiff to the agent, and if the defendant’s agent did not pay to 
him, his recourse must be by other means than a refusal to recognize the 
validity of the sale. 

Lastly, we have been urged to remand the case for more precise proof 
of the time of the Katie’s landing on the ninth of February, and whether 
Innerarity boarded her on her first landing, and also touching the pay- 
ment by Reid of the price of the ticket, and the defendant’s receipt of 
that price. -We have already said that the time of the steamer’s land- 
ing, even if proved to be seven o’clock, as stated by Innerarity, would 
not render more probable the commission of the fraud by the plaintiff 
and the Mumfords. It would show a better opportunity for Innerarity 
to perfect the scheme and put it in practical operation. But the consent 
and co-operation of these other parties would still be wanting. 

We rest our decision broadly and squarely upon the fact that the only 
witness who sustains the defense is unworthy of belief, and that the par- 
ties whom he implicates deny the accusation, tell consistent stories of 
the transaction, do not differ from each other even in unimportant par- 
ticulars, and their veracity, integrity, and honor are put beyond and 
above all question. 

It is therefore ordered, adjudged, and decreed that the decree ren- 
dered by our predecessors and the verdict of the jury in the lower court 
are set aside, and the judgment of that court is avoided and reversed, 
and it is now ordered, adjudged, and decreed that the plaintiff have and 
recover of the defendant thirteen thousand six hundred dollars, with five 
per cent per annum interest from March 8, 1872, and three dollars costs 
of protest, and costs of both courts. 


DISSENTING OPINION. 

Marr, J. I concur in the opinion and conclusions of the majority 
upon the questions of fact; and I think the obligation of the Lottery 
Company to pay the prize drawn in this case is as complete as it can be 
in any case. 

The Legislature has seen fit to incorporate the Lottery Company, and 
to grant it the monopoly of the lottery business and of the vending of 
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lottery tickets in the State ; but I do not understand that this law vests 
in the court any new powers or imposes on them any new duties. 

The Code of 1825, article 2952, declared that “the law grants no action 
for the payment of what has been won at gaming, or by a bet, except for 
games tending to promote skill in the use of arms, such as the exer- 
cise of the gun, foot, horse, and chariot racing.” And it keeps this spe- 
cies of gaming within bounds by empowering the judge “to reject the 
demand when the sum appears to him excessive.” 

Municipal corporations were authorized to license gambling-houses, 
and the act of 1831, which was intended to suppress gaming-banks, ex- 
pressly excepted from its provisions the gaming-houses licensed in the 
city of New Orleans ; but, under the dominion of the Code, no action 
could be maintained for the recovery of money lost or won in these li- 
censed houses. 

The act of 1868, by which this Lottery Company was incorporated, does 
not profess to repeal article 2952 of the Civil Code ; and jt is reproduced 
and re-enacted as article 2983 in the Revised Civil Code, adopted March 
14, 1870. 

Both these statutes are in force; and they are not in conflict. The 
Lottery Company may pursue its business, and the law protects it inthe 
enjoyment of its exclusive right by severe penalties which effectually 
prevent competition. Those who choose may buy tickets, and the 
Lottery Company may pay to winners the prizes drawn. But the Re- 
vised Civil Code, later in date than the Lottery Act, still declares that 
“the law grants no action for the payment of what has been won at 
gaming or by a bet ;” and the courts, in my opinion, are bound to ob- 
serve and to enforce this law. Those who choose may take their chances 
at this business. The law does not forbid it; but the law does forbid the 
judicial tribunals to enforce payment of what is won at “gaming or by 
a bet,” and these terms in my opinion include the Lottery. 

The record in this case vindicates fully the wisdom of the Code ir re- 
fusing to grant an action in such cases ; and the parties should be left 
to settle their disputes and controversies touching the fairness of their 
play, and all kindred questions, without the intervention of the courts. 

In my opinion the judgment should be for the defendant, upon the 
single ground that the obligation to pay is one for which the law grants 
no action. 
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No. 6621. 


State EX REL. ADRIEN BONNET vs. THE JUDGE AD HOC OF THE SECOND 
District Court, PARISH OF ORLEANS. 

A third person, not party to a suit, may appeal from the judgment rendered in it, 
provided he proves, or it appears from the record, that he hasa pecuniary inter- 
est in the suit, and is aggrieved by the judgment. 

A PPEAL from the Second District Court, parish of Orleans. Tully, J., 

LA. ad hoe. 

Louque & Fernandez, for relator. 

The judge ad hoc for himself. 

The opinion of the court was delivered by 

Mannina, C.J. The relator has applied for a mandamus directed to 
the judge ad hoc of the Second District Court for the purpose of com- 
pelling him to grant an appeal to this court from a judgment in favor ot 
the plaintiff in she suit of J. L. Tissot vs. the succession of Francois La- 
croix. 

Relator was not a party to that suit, and his present demand is based 
upon his alleged right as purchaser of the interest of Edgard Lacroix in 
the succession of Frangois, of whom Edgard is a forced heir. 

The judge ad hoc denied the appeal upon several grounds, which are 
repeated in his answer to the rule to show cause why the peremptory 
writ should not issue. These are founded upon alleged defects in the 
title of the relator to the rights of heirship of Edgard Lacroix, arising 
from informalities in the proceedings.under and by virtue of which the 
acquisition took place, and from non-compliance with essential pre- 
requisites to the execution of a valid title. 

One of these is, that the succession was sepresented in the suit by its 
administrator, who appeared by counsel, and the relator did not appear 
therein, nor did the heir, whose interests he now claims to own, and, 
being no party to that suit, that he had not the right of appeal. 

The Code of Practice accords the right of appeal not only to those 
who were parties to the cause in which a judgment has been rendered, 
but also to third persons not parties to such suit, when such third per- 
sons allege that they have been aggrieved by the judgment. Article 571. 
This allegation was made by the relator, and if he were the transferee 
of the interest of the heir in the succession, he could exercise the same 
right that the heir could, and, we are not prepared to say the heir could 
not appeal. But to entitle a third person to appeal from a judgment be- 
tween others he must show that he has a pecuniary interest and has been 
aggrieved, and where his interest is not apparent on the record, he will 
be required to show it. Succession of Henderson, 2 Rob. 391. 

When the motion for an appeal was made by the relator in the lower 
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court, the parties to the suit denied that he had any interest, and upon 
the issue thus made much testimony was received, and the judge denied 
the appeal because that evidence showed that the succession of Francois 
Lacroix is insolvent, and, further, because the relator’s bid for the inter- 
est of Edgard Lacroix was $667, which he did not pay in cash, but only 
a small portion thereof, to satisfy costs, retaining the residue and apply- 
ing it to the partial satisfaction of his judgment; and, yet further, because 
the certificate of mortgages against Edgard Lacroix exhibited more than 
fifty thousand dollars of mortgages antecedent to the judgment of re- 
lator. j 

The evidence sustains these objections of the judge and justifies his 
refusal of the appeal. 

The succession of Francois Lacroix being insolvent, the heir had 
no interest in it, and the purchaser of Edgard’s heirship must have bid a 
sum which would cover the mortgages antecedent to his own, and have 
paid his bid. He did not comply with the terms of the sale, and acquired 
no title. His motion for an appeal was, therefore, properly refused, and 
his application for the writ of mandamus is rejected at his costs. 


No. 6628. 
FRANK Mayevur vs. B. BLoomFietp & Co. 


When the exe2ption filed by a defendant, is in substance an answer, and is referred 
by the court to the merits, the case is fairly at issue, and may be tried and adju- 
dicated, without any further answer. 


ae from the Fifth District Court, parish of Orleans. Cullom, 
J. 


Hornor & Benedict and F. W. Baker, for plaintiff and appellee. 

A, & W. Voorhies, for defendants. 

The opinion of the court was delivered by 

Maxnine, C. J. The defendants filed a plea of prematurity to the suit 
of plaintiff against them on a promissory note, which had matured on 
the eleventh of January, 1877. The suit was filed on the sixteenth of 
that month. ‘ 

The ground of the plea is that the note was “for binding and ruling 
done by plaintiff for defendants, who were under contract with the State; 
and that it was agreed that plaintiff would wait for his payment until 
defendants collected the amount in question from the State; that de- 
fendants have unsuccessfully applied for such payment, and will comply 
with their contract with plaintiff as soon as the State shall have satisfied 
defendants’ claim.” 
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This exception was referred to the merits and notice given to the de- 
fendants’ counsel, who declined to participate in the trial. The note 
and protest were offered in evidence by the plaintiff, and he had judg- 
ment. | 

The defendants’ counsel insist that the case should be remanded for a 
trial of their exception. They have had an opportunity to try it, and 
declined to do it. The reason assigned for their refusal is that there 
was no answer filed, no issue joined. The exception was in effect and 
substance an answer, and the lower court so treated it. There could 
not have been a more direct joinder of issue by any form of pleading. 

The plaintiff has prayed damages for a frivolous appeal. His judg- 
ment was signed on the ninth of last month, and there has not been any 
unnecessary delay, and, though the defendants were in error in the mat- 
ter of law, we are not prepared to say their appeal was frivolous in their 
own estimation. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court be affirmed with costs. 


No. 6656. 
STATE EX REL. ALLEN JUMEL, AvpiTorR, ETC., vs. GEORGE B, JOHNSON. 


‘The judge of a State court has jurisdiction to determine whether the party applying 
to remove a suit pending before him, to a cireuit court of the United States, is 
one who is, under the act of Congress, entitled to remove the suit. 

“The title to an office can not be put at issue in a mandamus proceeding. 

A mandamus suit in a State court is not removable to a Federal court on a plea, or 
allegation, which raises the issue of title to an office. 

‘The right of removing a suit from a State, to a Federal court, is a matter reviewa- 
ble by the Supreme Court of the United States, under a writ of errortothis eourt. 

A writ of error.from the Supreme Court of the United States to this court, operat- 
ing as a supersedeas, divests this court of all further jurisdiction of the ease. 


Se from the Fourth District Court, parish of Orleans. Houston, 
J. 


H. N. Ogden, Attorney General, for relator and appellee. 

John Ray and Hugh J. Campbell, for defendant. 

The opinion of the court was delivered by 

Manninea, C. J. Allen Jumel, the Auditor of Public Accounts of this 
State, alleges that George B. Johnson refuses to deliver to him the:keys, 
archives, books, public records, and papers belonging to that office, and 
prayed and obtained a mandamus to compel their delivery, which was 
issued in the alternative form on the twenty-seventh day of April of the 
present year. 
Before filing any answer, the respondent presented a petition for the 








| 
| 
| 
| 








SUPREME COURT OF LOUISIANA, 





State ex rel. Jumel vs. Johnson. 





removal of the cause from the Fourth District Court of this city to the 
Cireuit Court of the United States, and tendered a bond in accordance 
with the act of Congress of March 3, 1875. The judge refused permis- 
sion to file the petition and bond, and a bill was reserved to his ruling. 

The respondent’s counsel argue before us that the reception of the pe- 
tition for removal and accompanying bond was not optional with the 
judge to whom it was presented, nor was he at liberty to consider 
whether the allegations of the petition justified the transfer of the cause, 
but that the reception and filing of the petition was a matter of right of 
the respondent, and the transfer was compulsory as soon as it was filed. 
The position is broadly stated in their brief, that such filing ipso facto 
transfers the cause to the United States court, and that court alone can 
consider and determine whether the petition and bond are sufficient to 
authorize the transfer. The authority of Dillon is quoted as sustaining 
this position. 

We can not approve it. The language of the act of Congress does not 
support it. That enactment is as follows: “That whenever either party 

entitled to remove any suit * * shall wish to remove such suit 
from a State court to the Circuit Court of the United States * * he 
may file a petition in such suit in such State court * * and shall 
make and file therewith a bond * * and it shall then be the duty of 
the State court to accept such petition and bond and proceed no further 
in said suit.” 

The duty of the State court is to accept the petition and bond, and to 
proceed no further in the suit, whenever a party thereto, who is entitled 
to remove it, shall present them. But what is the court to do when the 
petition and bond are presented by a party who is not entitled to remove 
the suit ? And how shall the court discover whether its duty is to accept 
or reject the petition, to proceed with the cause or to stay proceedings, 
until it has ascertained whether the party presenting the petition and 
demanding the transfer is or is not entitled to remove it? The order of 
transfer presupposes an inquiry into and judicial determination upon 
the right of the party to remove the cause, and until that inquiry is 
made the State court can not know whether the applicant for the trans- 
fer is entitled to it, and until the court does know that fact it should not 
judicially determine that the transfer shall be made. 

Upon the refusal of the court to permit the petition for transfer and 
bond to be filed, the respondent answered, setting up title to the office of 
Auditor, and averring that he was elected to that office on the seventh of 
last November, and was so declared by the returning officers, and was 
commissioned by the Governor, and has qualified, and has “acted as 
Auditor until about the twenty-fifth of April of the present year, when 
his office was taken forcible possession of by persons acting under the 
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authority of Francis T. Nicholls, Governor of the State of Louisiana, 
without any legal or rightful authority, by which unlawful acts he has 
been prevented from discharging the duties of his office.’ He specific- 
ally denies that the relator is the legal and rightful Auditor, and prays 
that the writ of mandamus be refused, and the suit be dismissed. 

This presents distinctly the issue of the rightful title to an office, an 
issue which can not be tried in this form of proceeding. A mandamus 
will not issue to test the right to an office. That doctrine is coeval with 
the origin of the writ, and has often been applied by this court. State 
ex rel. Vienne vs. Hyams, 12 An. 719; State ex rel. Sternberg vs. Lagarde, 
21 An. 18; Hero’s case, idem 336. ‘ In Sternberg’s case, where he alleged 
title to the office of sheriff and applied for the writ to compel his prede- 
cessor to deliver to him the room, keys, papers, records, etc., belonging 
to it, our immediate predecesors held that it was not the office was in 
dispute, the right to which could not be inquired into under an applica- 
tion for a mandamus, but it was the room, books, papers, ete., belonging 
to that office, and the court made the writ peremptory. And this ruling 
is founded upon the express provision of our Code which permits a man- 
damus to issue to a public officer to compel him to deliver to his suc- 
cessor the papers and other effects belonging to his office. Code of 
Practice, art. 833. 

When the respondent, in his answer to the rule, presents an issue that 
is foreign to the use for which the writ may be invoked, he can no more 
be heard than a relator who shall seek to test the title to an office under 
the guise of a proceeding, the ostensible object of which is to obtain 
possession of the books and insignia of the office. Such is the dictum 
of a recognized authority on the subject: “But, if it be apparent to the 
court that instead of a proceeding whose object is only to get possession 
_ of the books and insignia of the office, the writ is invoked in reality to 
test the title to the office, and that the question of title is the real point 
in issue, it will refuse to lend its aid by mandamus.” High’s Extraor- 
dinary Legal Remedies, sec. 77. It is manifest then that the respondent 
can not put at issue the title of the relator to the office of Auditor in 
this proceeding. 

We have postponed the consideration of the respondent’s right to 
transfer the cause to the United States Court until now, because it was 
necessary first to determine what was the nature of the present proceed- 
ing, and to define the limits within which it could be used by either of 
the parties. 

The right of transfer is founded upon the act of Congress which pro- 
vides for the enforcement of the right of suffrage of colored persons, 
wherein it is enacted that “whenever any person shall be defeated or 
deprived of his eléction to any office * * * by reason of the denial 
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to any citizen, who shall offer to vote, on account of race, color, or pre- 
vious condition of servitude, * * * such person may bring any ap- 
propriate suit or proceeding to recover possession of such office,” and 
upon the other statutes which specify the classes of cases that are re- 
movable. A basis is laid for the application, by averments in the petition 
for removal that at least ten thousand colored citizens who offered to 
vote at the election of seventh November, 1876, were denied the ‘right 
to vote on account of their color and previous condition of servitude, 
and that by reason of such denial, the respondent is deprived of his 
Office. 

The issue thus attempted to be raised in this petition for removal is 
identical with that presented by the answer, viz.: the title to the office of 
Auditor, and we have seen that under no circumstances can the title to an 
office be inquired into by a mandamus. Since then the right to remove 
the cause is claimed because of the assumption that the proceeding has 
a quality which it has not, it follows that the refusal to remove was 
proper. : 

We shall make the writ peremptory, and in doing so it is obvious that 
we recognize the relator as the Auditor of Public Accounts of this State. 
There are persons and facts of which a court takes judicial cognizance. 
This court takes cognizance of the fact that Francis T. Nicholls is the 
Chief Executive of this State, and regards his commission as furnishing 
a prima facie title to an office. We take judicial cognizance of the per- 
sons who hold the principal offices of State—of the Attorney General 
who represents the State in this proceeding—of the relator, as the Au- 
ditor. Government could not exist, under our form, without thus taking 
certain things for granted. Government must have a beginning, and it 
is an elementary and a necessary principle, that the courts, constituted 
by and organized under a government, must recognize the authority | 
under which they act. 

But this does not prevent the respondent from inquiring into the right- 
fulness of the relator’s title to his office in that form of procedure which 
the law has designated for that purpose. There is a mode provided by 
law, and indicated as the special machinery to be used by one who com- 
plains that another has intruded into his office. Such inquiry can not be 
provoked by a respondent in an answer to a rule why a mandamus 
should not issue, nor could the relator have demanded an adjudication 
of his own title by invoking the writ for that purpose. 

Let the peremptory writ issue, commanding the respondent to deliver 
to the relator the keys, archives, books, records, and papers belonging 
to the office of Auditor of Public Accounts of the State, and it is further 
ordered and decreed that the relator have and recover of the respondent 
the costs of both courts. 
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On THE RULE TO EXECUTE JUDGMENT, 


Spencer, J. A writ of error having been granted, with supersedeas, 
from the decree in Jumel vs. Johnson, this court is divested of all juris- 
diction and control of the case, or of any part thereof. That writ ema- 
nating from the Supreme Court of the United States, directs this court 
to send up the record, and forbids, in effect, the execution of our decree. 
We are bound to respect and obey this mandate. 

The defendant has clearly the right to have the question of removal 
passed upon by the Supreme Court of the United States, as it is a right 
claimed under an act of Congress, and denied to him. 

If he had the right to remove, any further proceeding in the court be- 
low or in this court, after his application to remove was duly made, is 
coram non judice, and null and void. 

This fact shows that the question to be decided by the Supreme Fed- 
eral Court underlies every part of this cause, for if there was error in re- 
fusing the removal, there is no decree of this court or of the court below 
to be executed. 

The motion and rule is discharged and denied. 


ConcCURRING OPINIONS. 


Marr, J. By timely application in the court below, the respondent 
sought to have this cause removed into the Circuit Court of the United 
States under the act of Congress approved third of March, 1875. 

The case, in my opinion, was one of which the circuit court could not 
have taken jurisdiction, either by original process or by removal, and I 
concurred in the decree of this court affirming the judgment of the court 
below refusing to allow the removal. 

The respondent applied for and obtained a writ of error, to have the 
decree of this court reviewed by the Supreme Court of the United States, 
and he gave bond, which was satisfactory to and was approved by the 
Chief Justice of this court, to operate as a supersedeas. 

The Attorney General now moves to have the decree of this court sent 
down to the district court in which the proceeding originated to be exe- 
cuted. In my opinion, this can not be done. 

With a perfect conviction that there is no error in the decree of this 
court affirming the judgment of the court below, it is obvious that this 
is the precise question to be determined by the court having supervisory 
jurisdiction, the Supreme Court of the United States, and, from the mo- 
ment the writ of error was allowed and the bond approved, this court 
ceased to have jurisdiction of the cause for any purpose whatsoever. 

There is, in my opinion, but one Federal question involved in this case, 
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but one question which the Supreme Court of the United States can take 
cognizance of, and with respect to which this court is subordinate to the 
Supreme Court of the United States, and that is, whether the respondent 
was entitled to have the cause removed from the State court into the cir- 
cuit court. This question depends purely and exclusively upon the laws 
of the United States. The respondent claimed a right under the laws of 
the United States, the right to have the cause removed into the circuit 
court; and he claimed exemption under the laws of the United States 
from the jurisdiction of the State court. This court, the tribunal of last 
resort under the laws and constitution of the State of Louisiana, decided 
that he was not entitled to the right and exemption asserted and relied 
upon by him. If this decision is not subject to revision by the Supreme 
Court of the United States, it is not possible to imagine what decision of 
a State court of last resort would be subject to appeal or writ of error. 

So far as the right to the benefit of the writ of error is concerned, it is 
not a question as to whether the State court decided correctly; the whole 
inquiry is limited and within a very narrow compass: Did the court pass 
upon and determine a question arising under the laws and constitution 
of the United States? Did the party demanding the writ of error claim 
a right or exemption under the laws and constitution of the United 
States; and was the decision against the right or exemption thus asserted 
and claimed ? 

It is the law of the United States alone which gives the right of re- 
moval; it is the law of the United States alone which exempts the party 
who claims the right of removal from the authority and jurisdiction of 
the State court, and in order to determine whether the State court had 
jurisdiction it was necessary to decide whether the asserted right of re- 
moval, the exemption claimed, actually existed in the given case under 
the laws and constitution of the United States, and the State court of 
last resort having decided that the right and exemption did not exist, 
there is no remedy or relief for respondent except by resort to the Su- 
preme Court of the United States, properly vested with jurisdiction in 
all such cases. 

This court may have decided correctly; if so, the decree will be affirmed 
by the Supreme Court of the United States. This court may have erred; 
if so, the court below was without jurisdiction, this court was without 
jurisdiction, and the whole proceeding was coram non judice, and abso- 
lutely void. And yet this error can be corrected only by the Supreme 
Court of the United States. 

Conceding that is a proper case for writ of error, it is urged that the 
judgment may be executed provisionally, and that the public interest de- 
mands that it shall be executed provisionally. But this proposition is 
not tenable. The writ of error does not necessarily operate as a super- 
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sedeas, but if it is taken, and sufficient bonds given within the time lim- 
ited by the laws of the United States, the supersedeas is a mere matter 
of course, a necessary legal consequence. 

When the respondent had obtained an order of appeal to this court, 
and had given the requisite bond, the court below was divested of juris- 
diction, and this court Would have interfered, by prohibition, if necessary, 
to prevent any attempt to execute the judgment appealed from until the 
matter could be heard and determined in this court. Why? Because it 
was the right of the respondent to appeal; it was his right to make that 
appeal suspensive; and the appellate court was bound to protect him in 
the enjoyment and exercise of that right. By what process of reasoning 
can it be shown that the appeal which vested jurisdiction in this court 
necessarily suspended the execution of the judgment, if the writ of error 
which vests jurisdiction in the Supreme Court of the United States, 
leaves this court free to order the execution of its decree? 

Appeals and writs of error are very frequently frivolous; they are often 
taken merely for the purpose of delay, without a hope of ultimate suc- 
cess. Great inconvenience, loss, and injury may be occasioned to indi- 
viduals and to the public by improper resort to appellate tribunals, but 
if the party cast in a suit chooses to invoke the aid of an appellate court 
having jurisdiction, his right to do so can not be denied and should not 
be abridged, and it is better for individuals, better for the public, to suf- 
fer the inconvenience of delay and temporary suspension in the enforce- 
ment of a right than to incur the risk of depriving one of the right to 
have his complaint heard and determined in the highest judicial tribunal 
having jurisdiction. 

There may be some question as to whether this is “a suit at law or 
in equity,” within the meaning of the act of Congress. In my opinion it 
is a suit atlaw. But if I had any doubt on that point, I should give the 
respondent the benefit of that doubt, and I would prefer, in any case, to 
err in favor of the right of appeal rather than risk doing the wrong of 
refusing that right improperly. 

I concur in the opinion and conclusions of Justice Spencer that the 
rule should be discharged. 


Eean. J. The writ of error having been granted, and a sufficient bond 
given to operate a supersedeas under the act of Congress, I am unwill- 
ing, in this case, to disregard it by making the rule absolute. The con- 
siderations of public policy and State necessity which may operate in 
such cases to prevent interference through the Federal courts with the 
operations of any department of a State government are certainly very 
grave and entitled to ,due weight, but should probably be taken into ac- 
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count before granting the writ of error, a matter with which this court, 
as such, has nothing to do. In case of doubt, I should always incline to 
give every litigant the benefit of every legal remedy.. I think, however, 
that the tendency to trench upon the jurisdiction of the State courts lat- 
terly displayed, and to transfer causes with too much facility, should not 
be encouraged by us. That it has not been in the present case is mani- 
fest from our decree making the mandamus peremptory. Neither am I 
prepared to say thatin a case which in itself involves no Federal question 
any party may, by mere frivolous application for removal from a State 
court to a Federal court, entitle himself, as a matter of right, to a writ 
of error for that reason. By reason, however, of the present attitude of 
this case, and of the circumstances attending it, I concur in the discharge 
of the present rule. 


No. 6624. 


Succession oF HuaH McCuoskrty. Hueau McCuoskey vs. J. D. MarrtTIN: 
AND RicHarp McC ioskey, ExrcuTors. 


A legatee who has accepted, and entered on the enjoyment of his legacy, can not 
afterward demand that the terms and conditions of the legacy shall be changed. 


ye from the Second District Court, parish of Orleans. Tissot, 
J. 


T. W. Collens and James Timony, for plaintiff and appellant. 

E. Bermudez and T. Gilmore & Sons, for defendants. 

The opinion of the court was delivered by — 

DEB.anc, J. Hugh McCloskey, an uncle of plaintiff, died in this city, 
leaving a last will containing several legacies, one of which to his 
nephews, Hugh, the plaintiff, and George, his brother. The legacy to 
his nephews was, partly, “the right to rent at five hundred dollars per 
month some property belonging to him, the testator.” 

The will does not fix the time during which that right may be en- 
joyed. 

On the twenty-second of December, 1873, Hugh McCloskey applied to 
the Second District Court for the purpose of having said disposition 
carried into effect. His application was granted, and the executors of 
the last will of his uncle ordered to lease him the property for the space 
of four years. 

On the twenty-seventh of January, 1874, in accordance with the dis- 
position of the will and the judgment of the court on his own applica- 
tion, the executors appeared before a notary, and leased unto the said 
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Hugh McCloskey, for and during the term of four years, a house and its 
appurtenances (that designated in the will). 

This lease was made for and in consideration of forty-eight notes of 
each five hundred dollars, subscribed and delivered by plaintiff to the 
executors. 

He now prays that said lease be abrogated, and the rent of the house 
reduced to two hundred and fifty dollars per month, until a change in 
the market value of rent may warrant an increase or another reduction 
thereon. 

The district judge rejected plaintiffs demand, and we are asked to 
reverse his decision, to annul the judgment authorizing the executors to 
rent and fixing the term of the lease, to avoid the contract of the twenty- 
seventh of January, 1874, and replace it by another, a different contract. 

Plaintiff bases his demand on the ground that he signed the lease and 
the notes in error of his rights under the will; that his uncle intended to 
confer on him an advantage, a benefit, and that the rent, if continued at 
five hundred dollars, would be a burden. 

When the will was written, when it was probated, when the legacy was 
accepted, that legacy was an advantage, a benefit. The contract, in- 
tended by the deceased as a favor to his nephew, was, at the request of 
the nephew, passed by the executors of the last will. Can it be canceled 
without the consent of the legatees and creditors of the deceased ? 

It is not, in reality, an abrogation or dissolution of the lease that plain- 
tiff is asking; nor is it a reduction of the price first agreed upon, for 
any of the special causes fixed by our legislation and jurisprudence, 
His object is to so graduate the rent, so conform it to the value of rent 
and property, that at all times and under all circumstances, whatever 
may be the changes and fluctuations in the value of rent or property. 
the testamentary disposition in his favor shall remain an advantage, a 
benefit, and shall never be a burden. 

Was and could the legacy have been accepted or rejected condition- 
ally? It neither was nor could have been so accepted. A succession 
can be accepted under benefit of inventory, but when finally accepted or 
renounced, no condition can be attached toeither the acceptance or re- 
nunciation. Our Code so provides, and in terms as clear as positive; 
otherwise the heir or legatee would invariably accept for so long only 
as the succession and legacy would remain an advantage, and as in- 
variably renounce, until so long only as the succession or legacy would 
bea burden. That isnot the law. R.C. C. art. 1016. 

Can the heir or the legatee dispute the validity or reduce the effects of 
his unqualified acceptance, under the pretext of lesion? He can not. 
Suppose that the lease, in this case, instead of being allowed for the 
space of four years, on the condition fixed by the testator, had been 





SUPREME COURT OF LOUISIANA, 





Succession of McCloskey. 





allowed for ten years, ard that, during nine years and nine months, the 
lease on that condition would have proven a considerable advantage to 
the legatee, could he consistently contest the payment of the rent due 
for the last month of that long term on the ground now urged by plain- 
tiff? Certainly not. R.C. C. art. 1009. 

What is a legacy? An offer from the dead to the legatee to take what 
he intended to give. That offer the legatee can refuse or accept. If he 
accepts, it must be on the condition fixed by the deceased; those condi- 
tions, whatever they may be, he can not change before, and much less 
after, the acceptance. If to-day the legatee takes a horse valued by the 
testator at five hundred dollars, and worth that amount, and, shortly 
after, it becomes affected with the glanders, could he justly claim the 
five hundred dollars on the ground that the testator intended that he 
should have and preserve the equivalent of that sum? He would be 
told: it was after it was delivered to you, after it had become yours, that 
the object of the legacy lost its value, and that loss you alone must bear, 
as you alone, and not the heir, would benefit by an increase in the value 
of said object. 

The inference is indisputable, the testator intenled to confer an ad- 
vantage, and not to impose a burden. With that view he fixed the rate of 
the rent; and, as to that clause, his last will was carried into effect. What 
he had not done the court did; with the consent of every one of the in- 
terested parties the court fixed the term of the lease, and plaintiff has 
accepted, taken, and enjoyed at the rate and on the condition fixed. We 
can neither add to nor change the condition settled by the will, the de- 
cree of the court, and the contract of the parties. 

There is no error in the judgment of the lower court. 

It is therefore affirmed with costs. 


No. 6645. 
SvuccESSION OF PAULINE MENENDEZ. 


Tho judgment of a court removing an under-tutor can not be suspensively appealed 
from. Such a judgment must be provisionally executed. 


oe from the Second District Court, parish of Orleans. Tissot, 
J. 


W. E. Murphy, for plaintiff and appellee. 

E. Sabourin, for defendant. 

The opinion of the court was delivered by 

DeBtanc, J. I. M. Tupery, the grandfather of the children of Pauline 
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Menendez, sues for the removal of Fernandez I. Carbajal, as under-tutor 
of said children, on the ground that he is aiding their tutor in an attempt 
to despoil them. There was judgment removing said under-tutor, and 
appointing, in his stead, the grandfather, the said Tupery. From that 
judgment Carlos Menendez, the tutor, and the dismissed under-tutor 
have prayed for and obtained a suspensive appeal. 

In the lower court, a motion was made to dismiss this appeal, for the 
reason that, under the law, the execution of such a judgment as that 
rendered in this case can not be suspended by an appeal. That motion 
is urged here, and it must prevail. There are judgments which are to be 
-provisionally executed, notwithstanding and without prejudice to the 
right of appeal. Among them is the appointment, and—of course—the 
removal of tutors and under-tutors. C. P. 580, 1059. 

Even the already appointed tutor, who has excuses to offer against 
his appointment, is bound to provisionally administer as such during 
the pendency relative to the validity of his excuses. R. C. C. 300. 

Appellant relies, we presumé, on the fact that the Code of Practice 
does not, in express terms, include in the list of judgments to be so pro- 
visionally executed, those that may be rendered against under-tutors. 
They are, undoubtedly, of that class, as a final decision in such cases may 
be retarded for a long time, and occasions might arise during the pend- 
ency of the litigation, which would require the inteference of an under- 
tutor. 

This is not all: were a dative tutor appointed to replace an excluded 
or removed natural tutor, the decree ordering the appointment and re- 
moval would be provisionally executed against the parent. The under- 
tutor can not justly claim a privilege denied to the father: the causes of 
incapacity, exclusion, and removal, with but two exceptions, which apply 
to the tutor, apply likewise to the under-tutor, and the effects of a de- 
cree pronouncing the removal are necessarily the same. C. C. 306. 

It is therefore ordered, adjudged, and decreed that the appeal taken 
and granted in this controversy is maintained as exclusively a devolu- 
tive appeal. ; 
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No. 2847. 


JOHN HAEBERLE vs. JOHN L. BARRINGER ET AL. 


A suit against a ship, or other vessel, and her captain and owners, without naming 
the latter, accompanied by a provisional seizure, or sequestration of the vessel, 
is an action in rem, and of such an action, the State courts have no jurisdiction. 

Only the admiralty courts have jurisdiction of suits in rem against vessels. 

In a personal suit against the captain, or owners of a vessel, the vessel is subject to 
attachment, or any other conservatory writ, that any other species of property is. 
PPEAL from the Second Judicial District Court, parish of Jefferson. 

ti Pardee, J. 

Egan & Whittemore, for plaintiff and appellant. 

Hufft and R. King Cutler, for defendants. 

The opinion of the court was delivered by 

Marr, J. Barringer brought suit in a justice’s court of the parish of 

Jefferson against the “steamboat Jatau, captain, and owners,” and 

caused the boat to be provisionally seized. A judgment was rendered 

in favor of the plaintiff, from which the owner of the Jatau took an ap- 
peal to the parish court. This appeal was finally dismissed for want of 
prosecution, and execution issued, under which the constable seized the 

Jatau. This seizure seems to have been released, and Haeberle, the 

owner of the boat, filed his petition in the Second Judicial District Court 

in the parish of Jefferson, alleging that the judgment was a nullity; that 
the fieri facias was also a nullity; that the seizure was illegal; that Bar- 
ringer and the constable, Joachim, threatened to seize the boat again 
on her return to port; that the boat was worth six thousand dollars; 
and that the illegal acts of Barringer and Joachim had caused damages 
to Haeberle for which he claimed six hundred dollars. He also prayed 
that they be perpetually enjoined from seizing said steamboat or any 
other property of Haeberle under the said illegal writ. © 

The judgment of the court below dissolved the injunction with fifty 
dollars damages and dismissed the petition, and Haeberle appealed. 

We consider it well settled that a steamboat or a ship can not be pro- 
ceeded against in a State court inthe form in which the suit was brought 
and prosecuted in the justice’s court. A creditor having a claim of any 
nature whatsoever against the master and the owners of a ship or other 
vessel may bring his suit in personam against his debtors; and he may 
avail himself of any conservatory process allowed by the laws of the 

State to secure and enforce his demand. Where the defendants are non- 

residents, for example, the creditor may obtain a writ of attachment 

and may cause to be seized any property whatsoever belonging to his 
debtor, whether it be ship or other vessel or some other thing liable to 
seizure. So, where the debt is one which creates a lien and privilege, 
the creditor may cause a writ of provisional seizure or of sequestration 
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to issue, as the one or the other may be appropriate, and the property 
on which he claims the lien or privilege may be seized under such writ, 
whether it be ship or other vessel or any other thing whatsoever. In 
all such cases the debtors are sued by name, sued in person, and the 
writ is merely auxiliary to hold the property upon which the lien or 
privilege exists until judgment can be obtained in personam, and the 
lien enforced by seizure under jfieri facias. 

But a suit against “ the steamboat Jatau, captain, and owners ” is not 
a suit in personam, since no person is named and no person could be 
condemned. The provisional seizure in-such case is a proceeding in 
rem against the property seized, which our law does not permit except 
in those cases in which the thing upon which the lien is claimed has 
either been lost or abandoned by the owner, or the owner is either un- 
known or absent, and these requisites must be made to appear by proper 
affidavit. 

The creditor may sue the captain and the owners of the vessel, and 
may seize the vessel provisionally, but he must name and cite by name 
the persons whom he charges as captain and owners, otherwise his pro- 
ceeding is in rem to enforce a lien and privilege on the vessel. 

The jurisprudence of the Supreme Court of the United States and of 
this State has settled conclusively that such proceedings in rem against 
a ship or vessel can not be had in a State court, and that it is only in the 
admiralty that liens and privileges on ships and vessels can be enforced 
by proceeding in rem in the name of and against the vessel itself. See 
the Moses Taylor, 4 Wallace; the Hine, 4 Wallace; the Belfast, 7 Wal- 
lace; and Brown vs. Matanzas, 19 An. 384. 

In this latter case the suit was brought against the “steamship Ma- 
tanzas, captain, and owners,” and the vessel was sequestered. The dis- 
tinction in all such cases is this: A creditor having also a lien and 
privilege on the vessel may sue his debtor in any State court having 
jurisdiction of the person and the amount, and he may attach the vessel 
or seize it under any conservatory process allowed by the local law, but 
if he wishes to proceed against the vessel by name and to seize it in 
limine he must sue in the admiralty, and the State courts are without 
jurisdiction. 

This is not a suit for the nullity of a judgment. The plaintiff alleges 
the nullity and the illegal seizure and the threatened seizure of his 
property under execution issued on that judgment. For the wrong 
thus done he claims six hundred dollars damages, and he also prays to 
be protected by perpetual injunction. The jurisdiction of the district 
court can not be seriously questioned. The boat may have been de- 
tained in port by the seizure, may have lost freight and passage money 
which would have otherwise been earned, and the plaintiff might have 
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been able to prove the full amount of damages sued for. At any rate, 
the amount sued for is sufficient, and we are to look to that amount to 
determine the jurisdiction. 

The judgment of the justice’s court was void for want of jurisdiction, 
and it acquired no additional force or validity by the dismissal of the 
appeal to the parish court. 

It is therefore ordered, adjudged, and decreed that the judgment ap- 
pealed from be avoided and reversed; that the injunction as prayed for 
in plaintiff’s petition and as originally granted in limine be reinstated 


and be made perpetual; and that the appellees pay the costs in both 
courts. 


No. 6430. 
Succession oF C. E. Marc. 


The surviving widow, although a former concubine, and only married a few days 
before her husbands’s death, is entitled to all the rights enjoyed by any other 
widow, under the homestead law. 

The widow’s claim under the homestead act ranks all privileges, except that of the 
vendor. 

If the proceeds of the movables and unmortgaged property of a succession do not 
suffice to pay off its privileged debts, those debts must be first referred for pay- 
ment to the proceeds of its property incumbered by the youngest mortgage. 

The vendor’s privilege is only operative as to third persons, from the moment of its 
registry. 

The vendor’s privilege will not take rank over a mortgage recorded before its own 
registry, unless its own registry was made on the day of the sale. 


or from the Second District Court, parish of Orleans. Tissot, 
J. 


A, J. Villeré and M. B. Dubuisson, for executor and appellee. 

J. Meunier and Ed. Bermudez, for opponents. < 

The opinion of the court was delivered by 

Mannina, C.J. The sole contest in this case is between the creditors 
of the deceased, each of whom has a mortgage. 

Soye, the older creditor, obtained executory process, under which the 
property specially mortgaged to him was sold, and it did not realize suf- 
ficient to pay his claim, after the costs of his process and the taxes were 
satisfied. 

Gayarré’s mortgage was on another property, and was subsequent in 
date to Soye’s, and he had also the vendor’s privilege upon it, retained 
in the same act which recited the mortgage. The sale of that piece of 
property was likewise insufficient to pay the costs, taxes, and his debt. 
The executrix has charged the general and special privileges, viz.: the 
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funeral charges, and those of the last illness, and of law, and the widow’s 
portion of one thousand dollars, to the fund derived from the sale of the 
two mortgaged properties indifferently, and they consume the whole of 
both. 

Opponents deny that the widow is entitled to the gratuity of one thou- 
sand dollars under the act of 1852, because she was the concubine of the 
decedent until within twelve days of his decease, when their marriage 
took place, while he was in the presence of death, and without issue born 
of their previous concubinage. 

The act of 1852 gives to the widow whe is in necessitous circumstances 
the sum already mentioned, without qualifying her right to receive it by 
the condition that her previous life should have been blameless, or by 
limiting its operation to those whose married life should have lasted a 
specified time. Revised Statutes of 1870, section 1693. It is argued by 
one of the opponents that an interpretation of the statute which permits 
the widow of Mare to partake the beneficence provided by it, would be 
offensive to our moral sense, and that it could not have been in the con- 
templation of the Legislature to place a woman, who has thus disre- 
garded religious and social duty, upon the same plane with the respect- 
able and bereaved widow, whose condition attracted the regard and pro- 
voked the compassion of the law-maker. 

It is very certain, however, that the law has not attached qualifica- 
tions, nor imposed conditions upon the recipients of this legislative 
bounty, such as we are asked to supply and enforce in the present pro- 
ceeding. Should we attempt to do so, omitting any mention of our want 
of authority, we must arrange this description of persons into classes, 
separated from each other by the purity or impurity of their ante-nup- 
tial lives, or by the longer or’ shorter duration ot the marriage which 
preceded the widowhood. 

There are conditions, however, imposed by the statute which the claim- 
ant of this bounty must fulfill. The widow must be in necessitous cir- 
cumstances, and the present claimant is indisputably in that condition. 
The sum to be received from the succession of her deceased husband 
must be such, as added to the amount of property owned by her, will 
make one thousand dollars. She had no property, but the rents of the 
mortgaged property occupied by her since her husband’s decease are 
$325, and are deductible from her portion under the act. Succession of 
Drum, 26 Annual, 539. The residue is to be paid in preference to all 
other debts, except those for the vendor’s privilege, and expenses incurred 
in selling the property, but the widow is entitled to the usufruct only of 
the sum specified in the act if there be children. 

The opponent, Gayarré, had a vendor’s privilege on the property sold 
under his mortgage, and claims its exemption from the widow’s allow- 


. 
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ance, which is opposed by Soye for an alleged want of seasonable regis- 
try of the privilege. The copy of the act of mortgage contains also the 
retention of the vendor’s privilege, and it was recorded in the mortgage 
office on the fourth of April, 1874, a few days after its execution. It is 
not pretended that any other mortgage exists, or existed on that prop- 
erty, and the objection of want of registry is therefore untenable as be- 
tween these creditors. 

Two rules relating to the rank of privileges and to the fund out of 
which they are payable, are well established. One is, that when the 
movables and unmortgaged property are insufficient to pay the privi- 
leges, they must be paid out of the fund arising from the sale of the 
property covered by the youngest mortgage, and, that being insufficient, 
the residue must come out of that next in age. Devron'’s case, 11 An- 
nual, 482; Succession of Cerise, 24 Annual, 96; Succession of Rousseau, 
23 Annual, 1. 

The other is, that the destitute widow’s portion primes all privileges 
created previous to the death of the party, except that of the vendor, 
but that it yields to funeral expenses, expenses of last illness, and law 
charges growing out of the administration and settlement of the succes- 
sion. Foulkes’s Succession, 12 Annual, 537; Quertier vs. Hille, 21 Annual, 


429, 
Applying these rules to the case at bar, the widow of Mare, whose por- 


tion is reduced to six hundred and seventy-five dollars by her previous 
receipts from the succession, must be paid that residue out of the Soye- 
mortgage fund, and the general privileges, which are not satisfied by the 
sale of the movables, must be paid by the Gayarré mortgage as the least 
ancient. 

The taxes and costs of sale of the Soye-mortgaged property are nearly 
one half of the sum at which it was adjudicated, and the residue is in- 
sufficient to pay the widow’s portion, but the unpaid part of that residue 
can not be charged against the property affected by the vendor’s privi- 
lege. 

The taxes and costs of sale of the Gayarré-mortgaged property are 
more than half of the sum realized by its sale, and that residue must 
bear the burthen of such part of the general privileges as are not satisfied 
by the sum derived from the sale of the movables, 

Where the husband dies without descendants, as in this case, the 
necessitous widow is not required to give security. She does not take 
the usufruct only of the sum secured to her, but its full ownership. Suc- 
cession of Hunter, 13 Annual, 257; Yarborough’s Succession, idem 378. 

The reductions and alterations made by the lower court in the tableau 
are approved, and the funds must be distributed as directed by that 
court, except where amended or reversed by this decree, and it is ac- 
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cordingly so ordered, the costs of appeal to be paid by the two oppo- 
nents and appellants in equal parts. 


On REHEARING. 


The opinion of the court was delivered by 

ManninG, C.J. A rehearing of this cause has been granted on the 
application of the opponent, Charles Gayarré. The grounds urged by 
him for error are, that we subjected the fund, derived from the sale of 
the property upon which his vendor’s privilege rested, to the payment of 
the general privileges, when these latter should have been charged to 
the Soye fund. 

Upon a review of our opinion and decree, we find there was error in 
holding that his privilege existed, or could be enforced. A material 
alteration has been effected in the law applicable to this questi: a by a 
radical change of two articles of the Civil Code. 

Article 3240 formerly read as follows: “The privileges enumerated in 
the two preceding articles are valid against third persons from the date 
of the act, if it has been duly recorded, that is to say, within six days of 
the date,” ete. It is numbered 3273 in the revisal, and reads: “ Privi- 
leges are valid against third persons from the date of the recording of 
the act or evidence of indebtedness as provided by law.” 

Article 3241 formerly read thus: “When the act on which the privi- 
lege is founded has not been recorded within the time required in the 
preceding article, it shall have no effect as a privilege, that is to say, it 
shall confer no preference on the creditor who holds it, over creditors 
who have acquired a mortgage in the mean time, which they have re- 
corded before it; it shall, however, still avail as a mortgage, and be good 
against third persons from the time of its being recorded.” 

That article is numbered 3274 in the revisal, and reads: “No privilege 
shall have effect against third persons unless recorded in the manner re- 
quired by law in the parish where the property to be affected is situated. 
It shall confer no preference on the creditor who holds it over creditors 
who have acquired a mortgage, unless the act or other evidence of the 
debt is recorded on the day that the contract was made.” 

The privilege mentioned in article 3238 (new number 3271), is one of 
those referred to: ‘The vendor of an immovable only preserves his 
privilege on the object when he has caused to be duly recorded at the 
office for recording mortgages, his act of sale in the manner directed 
hereafter, whatever may be the amount due him on the sale.” 

Formerly, and under the Code of 1825, the vendor of an immovable 
preserved his privilege if he had the act evidencing it recorded within 
six days of its date. Now, by the alteration, or rather substitution of a 
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new article, that privilege is preserved against third persons only from 
the date when the act is recorded. As against mortgages recorded an- 
terior to the registry of the privilege, this latter has effect as such only 
when recorded on the day of the date of the contract creating it. 

The application of these new articles of the Code to the present case 
sensibly affects the opponent, who claims exemption from contribution 
to the general succession privileges by reason of his holding a privilege 
superior to them. We are compelled to hold that he has no privilege 
whatever, as against third persons, since the act which conferred upon 
him, or preserved, the vendor’s privilege, was not recorded upon the 
day the sale was made. And this is what was meant by the counsel of 
Soye when the loss of the privilege was attributed to want of seasonable 
registry. 

The act of privilege not having been recorded on the day of its execu- 
tion, the privilege itself was lost as to third persons, and Soye is a third 
person in this proceeding where the subjection of the two funds to the 
payment of the succession privileges turns upon the question of privi- 
lege vel non. Gayarré’s mortgage was not lost. It was good from the 
day it was recorded, but it was junior to Soye’s, and a senior mortgage 
can not be required to contribute to the payment of privileges of a suc- 
cession until the junior mortgages are exhausted. Therefore 

It is ordered, adjudged, and decreed that so much of our former de- 
cree as subjected the Soye-mortgage fund to the payment of the unpaid 
residue of the widow’s portion, is set aside, and that after the sum de- 
rived from the sale of the movables is exhausted, the residue of the suc- 
cession privileges be first charged against the junior mortgage fund of 
Charles Gayarré, and not until that is exhausted, can any portion of these 
privileges be charged against the more ancient mortgage fund of Soye, 
the costs of this appeal to be paid by the opponent, Gayarré. 


No. 5981. 
City oF NEw ORLEANS vs. L. Mapison Day. 


Former statutes, providing for the collection of “* back taxes,” not being in conflict 
with act No. 96 of the extra session of 1877, which only refers to future taxes, are 
not repealed by it. 

The assessment of a tax against an individual, creates, not merely a lien on his 
property, but also a personal obligation to the full amount of the tax. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. 
Samuel P. Blanc, Assistant City Attorney, for plaintiff and appellee. 
Bentick Egan, for defendant. 
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The opinion of the court was delivered by 

Spencer, J. This is a suit to recover city taxes on three pieces of 
property in New Orleans. 

The property is described on the assessment roll as follows: 

First piece.—* Square No. 227, Common, Baronne, Gravier, and Caron- 
delet streets. Name of person—L. Madison Day. Streets—Corner Caron- 
delet and Baronne. No. of lot—One. Measurement—22 by 119.” 

Second piece.—* Square No. 45, Perrier, Prytania, Nashville Avenue 
and Eleanor streets, Hurtville—Name of person—L. Madison Day. 
Streets—One square. Measurement—240 by 300.” 

Third piece.—“Square No. 63”—giving in a similar way its bounds and 
measurements. 

In these assessments, in a column marked “ value of real estate,” we 
find entered in figures, as follows: For first piece “35,000,” for second 
piece “ 1000,” and for third piece “ 12,000.” 

The defendant answering, contends that these assessment are void; 
first, because there is no sufficient description of the property, and, 
second, because the value, as denoted by the figures, is uncertain and 
unmeaning, having no indications of what is meant by the figures used. 
As regards the first objection, it is so manifestly unfounded as to need 
no comment. The number and bounds of the squares, the number and 
measures of the lots are given. We are at a loss to conceive what more 
could be stated in order to describe the property. The objection that 
in giving the dimension or measurements, it does not appear whether 
the figures used mean feet, yards, or miles, is frivolous. 

We think the second objection, that the figures used to state the 
valuation, do not indicate whether they are dollars or cents, equally 
without force. We state values in this country in dollars and cents. 
Cents are expressed in two ways, either by a decimal point before them, 
or by a fraction of one hundred. As the figures used in these assess- 
ments either mean dollars or cents, and as they manifestly do not indi- 
cate cents, they stand for dollars. Besides, nobody ever speaks or 
writes thirty-five thousand cents; they say or write three hundred and 
fifty dollars. 

The authorities cited by defendant from the Tennessee and Illinois 
reports are inapplicable to his case. They refer to cases where the 
property had been sold, on defective rolls, without previous trial and 
judgment. Besides, the decisions of the courts of our sister States upon 
their several local revenue laws do not carry the weight and authority 
here that they would have, and no doubt deserve, when discussing sub- 
jects less local and peculiar. 

If the figures used under the head of “ valuation” did not mean dol- 
lars, the defendant had ample opportunity to have made it appear by 

27 
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proof, and he should have done it, for taking a common-sense view of 
the tax-roll the presumption was clearly against him, and we think the 
court fully justified in interpreting the figures as it did. 

This suit was brought against the defendant in November, 1874, for 
the taxes of that year. On the fifth of that month he filed his answer, 
and on the fourth of December following his supplemental answer. On 
May 19, 1875, after evidence introduced and argument, the court gave 
judgment for plaintiff, and defendant appealed. The defendant now 
insists that however right the judgment against him may have been it 
must now be reversed, and this suit be dismissed, because the act No. 96 
of the extra session of 1877 has provided a new mode of collecting taxes, 
and that all laws providing a different mode are repealed thereby. It 
may be true that the Legislature has provided a new mode of collecting 
taxes as stated, but it does not follow that that mode is exclusive, espe- 
cially as relates to back taxes. We understand that the assessment of 
a tax against an individual creates a personal debt against him, as well 
as a lien against his property. If the property of the debtor subject to 
the lien be from any cause insufficient to pay the tax, he is personally 
bound and liable as well for the whole tax as for any deficiency thereof, 
and if it be a debt due by him personally, we know no law or reason 
why he may not be sued in the courts by the corporation to whom he is 
indebted and condemned to pay. We understand the act No. 96 to pro- 
vide a speedy remedy as against the property itself, but do not see that 
it takes away the right of the city to proceed in the courts to enforce 
the personal obligations of its debtors, and incidentally its liens on 
their property. Be this as it may, the law by its terms makes no refer- 
ence to back taxes, and seems to provide for the future; and so far, there- 
fore, as relates to the collection of back taxes, the remedies provided in 
former statutes are not necessarily “in conflict” with act No. 96 and 
therefore not necessarily repealed by it. We would be very loth to hold 
to a construction of act No. 96 which would work so manifest an injus- 
tice and injury to the public interests. As we have seen, there is no 
necessary conflict, and, therefore, as we hold, no repeal of the right of 
the city to proceed with her suits pending for delinquent taxes of past 
years. 

It is therefore ordered and decreed that the judgment appealed from 
be affirmed with costs of both courts. 
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No. 6417. . 
LAFAYETTE Fire InsuRANCE CoMPANY vs. HEIKE EIBEN REMMERS. 


The Legislature can not change the judicial districts pending the existing terms of 
office of the district judges. 

When a portion of one parish, situated in a certain judicial district, is annexed by 
the Legislature to another parish, situated in a different judicial district, it will 
become a part of the latter judicial district, on the expiration of the existing 
terms of office of the district judges, unless the Legislature shall otherwise pro- 
vide. ? 


— from the Fifth District Court, parish of Orleans. Cullom, 
J. 


Hornor & Benedict, for plaintiff and appellee. 

N. Commandeur and Merrick, Race & Foster, for defendant. 

The opinion of the court was delivered by 

Eean, J. This suit is to enforce via ordinaria a mortgage and for per- 
sonal judgment against the defendant, a resident of the Sixth Municipal 
District of New Orleans, where also is situated the mortgaged property. 
The defendant excepts to the jurisdiction of the Fifth District Court. 
It is urged per contra that he is subject to that jurisdiction both by rea- 
son of his domicile and the property mortgaged being situated in the 
parish of Orleans. The Sixth Municipal District is part of that terri- 
tory, formerly belonging to the parish of Jefferson, which was annexed 
to and made part of the parish of Orleans by act No. 71 of the Legisla- 
ture, approved "March 23, 1874, which specially provides that the terri- 
tory so annexed “shall be and remain and constitute a part of the Second 
Judicial District of the State,” of which the parish of Jefferson was a 
part at the time. Our predecessors more than once held act No. 71 to 
be constitutional, and we are not prepared to depart from their conclu- 
sions, and there has been no subsequent inconsistent legislation. So late 
as November last, in the case of Harrison vs. Carondelet-Street Railroad 
Company, Collins, Garnishee, Opinion Book 45, p. 584, they held that the 
garnishee, under judgment and fieri facias, who resided in Carrollton, 
was within the limits of the Second Judicial District of the State, and 
could not be called to answer before the Fifth District Court of New Or- 
leans. 

The present case forms no exception, as both the mortgaged property 
and the domicile of the defendant are within the jurisdiction of the Sec- 
ond Judicial District Court. See C. P. 163.. There may be difficulties, 
and serious ones, in the way of carrying into effect all the details of the 
act referred to, but while these may well serve as a warning against 
legislation of this class when it can be avoided, we are not called upon 
in the present case to pass upon these questions, but only to announce 
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our opinion that the reservation of jurisdiction over the territory in ques- 
tion in the Second Judicial District Court is constitutional. 

It is said that many and grave objections attach to legislation which 
divides parishes in the formation of judicial districts. This is, doubt- 
less, true, but whether so or not, this was not done by the act in ques- 
tion, which only retained the judicial district as before. It might have 
been well had the Legislature thought proper to limit the duration of 
this provision to the expiration of the term of the then presiding judge, 
and thereafter subjected the territory annexed to the same jurisdiction 
as other parts of the parish of Orleans. They did not, however, do so, 
and we can not supply such provision to the act which, had it not 
reserved jurisdiction, might have been liable to much more serious 
objection. 

The constitution empowers and directs the Legislature to divide the 
State into judicial districts, which shall remain unchanged for four years. 
It also provides, that “ one judge, learned in the law, shall be elected for 
each district by the qualified electors thereof;” that “the judges of the 
district courts shall hold their offices for the term of four years, and that 
all officers shall continue to discharge the duties of their offices until 
their successors shall have been inducted into office, except in cases of 
impeachment or suspension.” All civil officers are liable to be impeached 
or addressed out of office. By article 158 of the ordinance adopted with 
and to carry the constitution into effect, the terms of all officers chosen 
at the first election under it were to date from the first Monday of No- 
vember, 1868, so that at the date of the act No. 71, annexing part of the 
Second Judicial District to the parish of Orleans, the term of office of 
the judge of that district had not expired, and had the Legislature not 
made the reservation of jurisdiction in question, the act might have 
been liable to serious constitutional difficulties, both on this account and 
by reason of the subjection of the electors in the annexed district to the 
jurisdiction of a judge not elected by them, and their being taken from 
the jurisdiction of the judge who had been elected by them. 

In the case of the Commonwealth vs. Gamble, 62 Penn. Rep. pp. 352, 
353, under a provision of the constitution of that State, in effect and 
almost in language similar to ours, that “the judges of the common 
pleas and other courts established by law, shall be elected by the elect- 
ors of the respective districts of such courts,” the court says: “It is 
obvious that this secures to the electors of every judicial district the 
right to choose their judges; and it is equally certain that if after an 
election the Legislature may ‘transfer and make the district part of an- 
other district, when the inhabitants have had no participation, or chance 
of participation, in the election of a judge thus assigned to preside over 
them, that such an act would utterly ignore the provision of the consti- 





NEW ORLEANS, MAY, 1877. 421 





Lafayette Fire Insurance Company vs. Remmers. 


tution which provides for the election of judges by the electors of the 
respective districts.” And again: “If this may be done in this instance, 
it may be repeated.” And so the territory and people might be trans- 
ferred from time to time indefinitely, without ever exercising the right of 
participating in the election of a judge at all, “and all such legislation 
must be utterly void if the constitutional provision for the election of 
judges be of the slightest consequence.” 

The constitution of Illinois provided, “that the State shall be divided 
into nine judicial districts, in each of which one circuit judge shall be 
elected by the qualified voters thereof, who shall hold his office for the 
term of six years, and until his successor shall be commissioned and quali- 
fied; provided, the General Assembly may increase the number of circuits 
to meet the future exigencies of the State,” and without any such pro- 
vision as is contained in the constitution of Louisiana, that the districts, 
when created, “shall remain unchanged for four years,” or for any other 
time. Ballou had been elected judge of one of the circuits of Illinois, 
and was commissioned and qualified as such on the thirty-first of March, 
1857; subsequently an act of the General Assembly, approved on the 
eleventh of February, 1859, was passed, repealing the act creating the 
district of which Ballou was judge, and establishing in its stead the 
twenty-third judicial circuit. Under this latter act another judge, Bangs, 
was elected and commissioned and proceeded to act, and the court says 
(23 Tl. p. 550): “The question is, can the Legislature expel a circuit 
judge from his office by creating a new district and taking from him the 
territory which constituted his district? The bare reading of the consti- 
tution must convince any one that it intended to prohibit such a proceed- 
ing. It was the intention of that instrument to place the judges entirely 
above and beyond legislative control or interference, except by impeach- 
ment or address, as provided for in the twelfth section of the fifth article. 
It is the constitution which creates the office of circuit judge, and not the 
Legislature.” Again, in the same case, the court says: “It is unneces- 
sary now tosay whether the Legislature may, under the constitution, 
reduce the number of judicial districts by abolishing one and attaching its 
territory to others. Jf it may, then, no doubt, the office would cease upon 
the expiration of the term of the judge of such district, but till the expira- 
tion of his term if he conduct himself properly and does not become dis- 
qualified, the constitution has not provided, nor has it authorized any 
mode of expelling him from the office which is created by the constitution, 
and which he holds under the constitution.” In other words, such re- 
duction of the number of districts and attaching the territory, of one to 
others, could only take place or go into effect at the close of the term of 
the judge of the district abolished. A fortiori, then, would this seem to 
be true under the constitution of Louisiana, which not only fixes the 
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term of office of the judge at four years, but provides that the districts 
shall remain unchanged for four years. These provisions should be read 
together and interpreted in harmony. 

In 1 Cow. 564, it was held the justices of the peace held their offices for 
four years, and were not liable to removal before the end of that term, and 
that though county officers, and limited in jurisdiction to their counties, 
and in case they are cut off into a new county, which may be done, they 
are not thereby removed from office, but must be justices of the new 
county, and that an act of the Legislature providing for the continuance 
in office of justices residing in towns taken from Ontario and Seneca, 
now constituting the county of Wayne, is constitutional, and shall stand 
and be enforced. 

In 6 Cow. 646, the same doctrine is reaffirmed, and while the power to 
create new counties is recognized, it is held to be subordinate to the pro- 
vision fixing the term of office of justices of the peace at four years, un- 
less removed in the manner provided by the constitution. The court says: 
“Tt was the intention of the framers of the constitution to make this im- 
portant class of judicial officers entirely independent during the period 
for which they were chosen. And it would be strange, indeed, if the 
power of removing them from office at pleasure should be found to be- 
long to the Legislature as incident to their acknowledged power of di- 
viding old and erecting new counties (for which read ‘ districts’), and 
the power of the Legislature to erect new counties must be exercised in 
subordination to the imperative provision of the constitution that justices 
of the peace shall hold their offices for four years, unless removed for 
misconduct.” What can not be done directly can not be done indirectly 
by the exercise of the power to create new counties. 9 Cow. 640, reaf- 
firms the principles of the two former:cases in 1 and 6 Cow. 

These decisions are entitled to all the more consideration because 
coming from New York, a pioneer State in introducing the system of 
elective judiciary, and from judges whose learning and ability have se- 
cured for their decisions respectful attention and authority wherever they 
are read. Did time serve we might show that the same or similar views 
have been announced by the courts of other States and by other tribunals 
of the highest authority. In our own State we are not unaware that in 
the abnormal, and, we might almost say, revolutionary condition which 
has prevailed for several years, there has been much loose and im- 
provident legislation affecting these questions which is liable to serious 
objection, and has been fraught with great inconvenience. While we do not 
propose to press our inquiries or decision beyond what we deem appro- 
priate to the occasion and the case at bar, we can not avoid expressing 
the hope that these bad precedents, the outgrowth of disjointed times, 
may not be followed in future. 
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It has often been held here as elsewhere, and is the recognized doc- 
trine of the law in Louisiana, that what can not be done directly can not 
be done indirectly. In the case of Downes vs. Towne, 21 An. 490, the 
court held that “the Legislature had no power to legislate a judge or 
constitutional officer out of office, or to diminish or increase the term of 
office as fixed in the constitution.” In tlie case of the State ex rel. Rob- 
inson vs. Dranguet, 23 An. 784, the court says that “time and reflection 
have only strengthened the conviction expressed in Downes vs. Towne.” 
The court decided the case of the State ex rel. Collens vs. Clinton, Au- 
ditor, 26 An. 406, under the special provisions of the constitution for the 
parish of Orleans, and so expressly stated, and the court was divided. 
Without being called upon to give our assent to that decision, it is enough 
to say that it does not therefore and was not intended to vary the rule 
announced in the two former cases of Downs and Robinson just quoted. 
We have been referred to other cases than the one quoted by us, which, 
however, is the most recent decided by the late court where the effect of 
act seventy-one of 1874 was considered. Only one of them, the State 
vs. Daniel, can be considered as militating in any degree against the 
effect of the reservation of jurisdiction in the Second Judicial District. 
It was peculiar and exceptional, and related entirely to the composition 
of the juries; but, at all events, so far as in conflict with the views here- 
inbefore expressed, may be considered as overruled by the later case of 
Harrison, Collens, garnishee, before quoted, and must yield to the weight 
of authority. 

It must be understood that we are not questioning the right and power 
of the Legislature to create new parishes and to abolish old ones, for 
though more or less difficulty attends the exercise of such power, it has 
always existed and been exercised in this as well as the other States of 
the Union. We are simply showing why it was both constitutional and 
proper for the Legislature while annexing part of the parish of Jefferson 
to the parish of Orleans to reserve and retain the jurisdiction of the 
Second Judicial District Court to which it belonged over the territory so 
annexed. Had it been the pleasure of the Legislature, we have no doubt 
they might have made that reservation last only during the term of the 
then judge of that district, and such seems to have been the practice for- 
merly in legislation of this character. This, however, was not done, and 
what was done was constitutional, and must be so held and decreed 
by us. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court be annulled, avoided, and reversed; that the exception 
of the defendant to the jurisdiction of the Fifth District Court of the 
parish of Orleans be sustained and the suit dismissed, plaintiffs paying 
costs of both courts. 
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Since rendering the decree in this case it has come to our knowledge 
that the court was in error of fact in considering the residence of the 
defendant and the situs of the mortgaged property to be within the ter- 
ritory annexed to the parish of Orleans by act seventy-one of 1874, The 
court of its own motion ordered a rehearing of this cause that the judg- 
ment may conform to the facts while adhering to the principles an- 
nounced in the opinion accompanying the former decree. Both the resi- 
dence and mortgaged property of defendant are in the Sixth Municipal 
District of New Orleans, which was formerly the city of Jefferson, and 
was annexed to and made part of the parish of Orleans by act No. 7 
called session of 1870, instead of act No. 71 of 1874. We have already 
announced our opinion that it is competent for the Legislature to change 
the boundaries of parishes (though not of judicial districts) at any time. 
It therefore resulted from the principles of the opinion heretofore read 
in this case that the Sixth Municipal District being part of the parish of 
Orleans had already become subject: to the jurisdiction of the district 
courts of New Orleans prior to act forty-five of 1876, and that the at- 
tempt at that time to make it part of the Second Judicial District was in 
direct violation of the constitution. 

The practical and legal difficulties in the way of dividing a parish in 
the formation of a judicial district forbid our sanctioning such legisla- 
tion. They have been well remarked upon by the judge a quo, and become 
more apparent in this instance in view of the provisions of the second 
and third sections of this act which provides for the election by part of 
the voters of the parish of Orleans—those of the Sixth and Seventh Mu- 
nicipal Districts—of a clerk whose election by the qualified electors of 
the whole parish is provided for by the eighty-third article of the con- 
stitution. The anomaly of having the sheriff, who is also a parish offi- 
cer, act as the executive officer of a court having ‘jurisdiction outside of 
its limits, and the difficulty inthe composition of juries, have been suffi- 
ciently illustrated in the case of the State vs. Daniel, Opinion Book 44, 
p. 649. The exception of the defendant to the jurisdiction of the Fifth 
District Court of the parish of Orleans was properly overruled. 

On the merits, we think the evidence sustains the judgment of the 
court below, which is therefore affirmed with costs of both courts. 


On REHEARING. 


The opinion of the court was delivered by 

Marr, J. This suit was brought in the Fifth District Court for the 
parish of Orleans on the seventh of April, 1876, on a promissory note, 
and to enforce the mortgage given to secure its payment, and final judg- 
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ment was rendered against defendant, which was signed on the twenty- 
fifth of June, 1876. Defendant lived in the Sixth Municipal District of 
the city of New Orleans, and the property mortgaged was situated in 
that district. The only question is as to the jurisdiction of the court. 

The Sixth Municipal District was formerly the city of Jefferson, in the 
parish of Jefferson, part of the Second Judicial District, which was com- 
posed of the parishes of Jefferson, St. Bernard, and Plaquemines. By 
act No. 7 of. the extra session of 1870, approved sixteenth of March, the 
limits of the parish of Orleans were extended to the lower line of the city 
of Carrollton, and that portion of the parish of Jefferson within the new 
boundary, including the city of Jefferson, was detached from the parish 
of Jefferson, annexed to the parish of Orleans, and invorporated in the 
city of New Orleans as the Sixth Municipal District. 

_ This act is silent as to the jurisdiction to which the territory and the 

inhabitants thus detached from the parish of Jefferson and annexed to 
the parish of Orleans should be subject, and if no law otherwise provided 
the jurisdiction of the courts of the parish of Orleans the First Judicial 
District would necessarily have extended to all the inhabitants and to all 
the territory included within and constituting part of the parish of Or- 
leans. 

By act No. 71 of 1874, approved twenty-third of March, the city of Car- 
rollton was detached from the parish of Jefferson and annexed to the 
parish of Orleans as the Seventh Municipal District of the city of New 
Orleans. The second section of this act provides that the portion of the 
territory of the parish of Jefferson thus detached and annexed to the 
parish of Orleans “shall be and remain and constitute part of the Second 
Judicial District of the State.” 

In 1876, by act No, 45, approved eighteenth of March, the limits of the 
Second Judicial District were defined and extended so as to include the 
Sixth and Seventh Districts of the parish of Orleans, which, with the 
parishes of Jefferson, St. Bernard, and Plaquemines, were declared to 
compose the Second Judicial District. 

The sessions of the Second Judicial District Court for the Sixth and 
Seventh Districts were to be held at the court-house in the Seventh Dis- 
trict, and this court was declared to have exclusive civil jurisdiction in all 
eases except matters of probate, when the amount involved exceeds one 
hundred dollars, and unlimited exclusive jurisdiction in criminal cases. 
The act goes on to provide for the election of a clerk for this court by the 
qualified voters of the Sixth and Seventh Districts at the next general 
election, for the term of four years. The sheriffs of the parish of Or- 
leans were to be the executive officers of the court, the civil sheriff in 
civil matters and the criminal sheriff in criminal matters. 

The jurors were to be drawn by the jury commissioners of the parish 
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of Orleans from the entire number of registered voters of the Sixth and 
Seventh Districts. The residents of these districts were declared to be 
exempt from jury duty in the other courts for the parish of Orleans, and 
persons residing in other districts were exempt from jury duty in that 
court. 

No one questions the power of the Legislature to change the limits of 
the parishes, and to detach a portion of one parish and annex it to an- 
other parish, but the constitution imposes certain restrictions upon the 
power of the Legislature to change the judicial districts. The city of 
Jefferson and the city of Carrollton are no longer parts of the parish of 
Jefferson, and they are both components of the parish of Orleans. The 
question is whether they are subject to the jurisdiction of the courts of 
the First Judicial District, which is composed of the parish of Orleans 
alone, or to that of the court of the Second Judicial District, as defined 
by the act of 1876. 

The constitutions of 1812, 1852, and 1864 are silent as to the power of 
the Legislature to change the judicial districts, and it would be to no 
purpose to inquire what was the practice under these several organic 
laws. By the constitution of 1845, article seventy-five, the first Legisla- 
ture assembled under it was required to divide the State into judicial 
districts, “ which shall remain unchanged for six years, and be subject to 
reorganization every sixth year thereafter.” The number of districts to 
be not less than twelve nor more than twenty, and the term of office of 
the district judges was fixed at six years. Article seventy-seven. 

The constitution of 1868, article eighty-three, provides that “ the General 
Assembly shall divide the State into judicial districts, which shall remain 
unchanged for four years.” The number of districts was to be not less 
than twelve nor more than twenty, and the district judges were made 
elective by the people at the general elections for the term of four years. 

Although the terms are different, it is obvious that the constitution of 
1868 means, as that of 1845 intended, that the Legislature shall not have 
power to change the judicial districts during the term of office of the 
judges, and if no other reason justifies this restriction, it is necessary in 
order to preserve the independence of the judiciary by placing it out of 
the power of the Legislature to deprive a judge of his office by abolish- 
ing his district before the expiration of his term. The authority of the 
Legislature to establish new districts, as was done in 1870, 1871, and 1874, 
and to confer upon the Governor the power to appoint the judges, to 
hold until the next ensuing general election, may well be questioned. 

It will be observed that the act of 1874, by which the city of Carrollton 
ceased to be part of the parish of Jefferson and became part of the par- 
ish of Orleans, guarded against any infraction of the constitutional re- 
striction by continuing it under the jurisdiction of the Second Judicial 
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District, to which it had belonged for years, and this feature of the act 
may be taken as the expression of the opinion of the Legislature that the 
territory might be detached from the parish of Jefferson and annexed to 
the parish of Orleans at any time, but that it could not be immediately 
detached from the Second Judicial District. 

The Second Judicial District, composed of the parishes of Jefferson, 
St. Bernard, and Plaquemines, was established by the act of 1860, and it 
existed as then established at the time of the adoption of the constitution 
of 1868, which recognized and continued in force all laws not inconsistent 
with it, or not specially excepted. Article 149. 

When the city of Jefferson was detached from the parish of Jefferson 
and annexed to the parish of Orleans, it would have ceased to be a part 
of the Second Judicial District, because it was no longer a part of the par- 
ish of Jefferson, but for the effect of article eighty-three of the constitution, 
which requires judicial districts to remain unchanged for four years. The 
act of 1870, No. 7, can not be considered as violative of the constitution 
in this respect, because it says nothing touching any change of the juris- 
diction to which the detached territory had belonged. The act simply 
extends the limits of the parish of Orleans so as to include the city of 
Jefferson, and amends the charter of the city of New Orleans. That part 
of the act which made the city of Jefferson part of the parish of Orleans 
took effect from and after its passage. If the change of jurisdiction 
which would otherwise have taken place immediately was prevented by 
article eighty-three of the constitution, a point which we do not now decide, 
because it is not properly before us, this effect would only be suspended 
until the expiration of the four years, that is, until the next ensuing gen- 
eral election, in November, 1872, when the term of the judges of the dis- 
trict courts expired, and we entertain no doubt that from and after that 
date the city of Jefferson and its inhabitants fell within the jurisdiction 
of the courts for the parish of Orleans, simply because the territory was 
a part of the parish of Orleans, and no law.otherwise provided, no clause 
or feature of the constitution, prohibited this legitimate effect and conse- 
quence. There is no room for reasonable doubt or question that from and 
after the general election of November, 1872, up to the passage of the act 
No. 45 of 1876, suit might have been brought in the Fifth District Court 
for the parish of Orleans against a resident of the Sixth Municipal District 
for any cause of action falling within the competency of the court ratione 
materia. 

This act of 1876 must be so interpreted as to have effect and to be con- 
sistent with the power of the Legislature, if such interpretation be legally 
possible. The Legislature seems, by the terms of the act, to have de- 
signed to leave the Sixth and Seventh Districts in the condition in which 
they were at the time of its passage until the next ensuing general elec- 
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tion in November, 1876. There could be no court without a clerk. This 
act undertakes to establish a court, but it makes no provision for the 
appointment of a clerk until the next general election, when a clerk was 
to be elected by the qualified voters of the two districts for the term of 
four years, the constitutional term. 

By the act of 1874, as we have seen, the city of Carrollton continued 
to be part of the Second Judicial District, and just there the act of 1876 
left it. If the constitution, article eighty-three, prohibited the transfer of 
this territory to another district before the expiration of the term of office 
of the judge, these two acts do homage to that article, so far as the Seventh 
District, the city of Carrollton, is concerned. And if the effect of this 
act of 1876 was to be suspended until the next ensuing election, the Sixth 
District would have continued to be part of the First Judicial District, 
under the jurisdiction of the courts for the parish of Orleans, and the 
Seventh District would have continued to be a part of the Second Judi- 
cial District. 

If these views be correct, the city of Jefferson, the Sixth Municipal 
District, was part of the First Judicial District in November, 1872, and 
so continued to be until November, 1876. The Fifth District Court for 
the parish of Orleans had complete jurisdiction of the person and prop- 
erty of defendant, and there is no error in the judgment appealed from. 

It is not necessary for us to decide, we desire to be understood as not 
deciding, whether the courts for the parish of Orleans had jurisdiction 
over the inhabitants of the Sixth Municipal District prior to November, 
1872, nor do we decide, because it is not necessary to decide, in this case, 
whether the act No. 45 of 1876is constitutional. It is plainly susceptible 
of the interpretation which we have given it, that is, that its effect was 
suspended until November, 1876, as to the Sixth Municipal District; and, 
as thus interpreted, it is wholly inapplicable to the case before us, with- 
out effect upon the rights of the parties to this suit. This interpretation 
we are bound to adopt ut res magis voleat quam pereat. 

It is not necessary to express any opinion now as to the force and ef- 
fect of this act from and after November, 1876, but we may add that the 
Legislature of 1877, by act No. 85, has repealed it, and transferred the 
Sixth and Seventh Districts to the jurisdiction of the First Judicial Dis- 
trict, to take effect from and after the expiration of the present term of 
the judge of the Second Judicial District. 

We are satisfied that the decree herein rendered on the thirtieth of 
April, 1877, is correct, and it remains unchanged. 
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CoNCURRING OPINION. 


Eaean, J. The parish of Orleans was made by law the First Judicial 
District of the State. If, then, the limits of the parish of Orleans are 
increased or diminished, the territory annexed to the parish is thereby 
annexed to the First Judicial District, or that taken away and added to 
another parish, which is at the time part of another judicial district, be- 
comes thereby part of that other judicial district. The only limitation 
is as to the time when such act can have such legal effect, owing to the 
restrictions of the constitution growing out of the term of office of 
judges, and the term of duration of judicial districts; and as the Legis- 
lature can not be supposed to have intended to pass an unconstitutional 
act, it must be interpreted as we said in the former opinion in this case, 
and as was said in the Twenty-third Illinois case, in subordination to the 
provisions of the constitution, articles eighty-three and eighty-four, re- 
ferred to. On the other hand, where by legislative enactment territory is 
annexed to a parish which forms either the whole or part of another judi- 
cial district, it must be held that the Legislature intended, by annexation 
of the territory to the parish, to annex it to the judicial district in which 
the parish lies to which the territory is added. No other is a reasonable 
conclusion, and such, we think, is the necessary legal effect of such legis- 
lation, and we must hold that the Legislature so intended. We know of 
no rule of interpretation which requires us to understand or interpret 
legislation on this subject otherwise than we would in another, i. e., that 
the Legislature intended by the act of annexation to the parish to change 
it to the district in which is the parish of which it is made part, and take 
it away from the district of which the parish from whichit is taken made 
a part. As we before said, however, this is done subject to the limita- 
tions named, and while for merely municipal purposes the jurisdiction 
of the parish to which the territory is added attaches so soon as the act 
goes into operation, the other effect of changing the judicial district is 
postponed, as we held in the former opinion, till the close of the 
term of the judge presiding at the time of the annexation. The Legisla- 
ture can as well change the limits of a judicial district by passing an act 
which has that necessary legal effect as by using the precise terms and 
declaring that such was their intention. This is what was meant in our 
former opinion in this case. 

I concur in the decree and opinion of Mr. Justice Marr in the rehear- 
ing of this case. 
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No. 6668. 


CARONDELET CANAL AND NAVIGATION COMPANY Vs. NARCISSE PARKER, MASTER 
AND OWNER OF SCHOONER VicrToria No. 2. 


The State may incorporate a company to convert an unnavigable, into a navigable 
stream of water, and, under the express or implied consent of Congress, 
may authorize the corporation to assess a charge for the use of the stream, on 
all vessels which shall thereafter navigate it. And such a charge is not a toll, or 
duty, forbidden by the constitution of the United States, but is a compensation 
for labors actually performed by the corporation, and availed of by said vessels. 

The consent of Congress, by which the State is authorized to empower one corpora- 
tion to assess a toll for performing certain services, will, unless expressly with- 
drawn by Congress, inure to the benefit of any subsequent corporation char- 
tered by the State to perform and which does perform said services. 


PPEAL from the Fourth Justice of the Peace, parish of Orleans. 
Hernandez, J. 

C. E. Schmidt and H. D. Ogden, for plaintiffs and appellants. 

Louque & Fernandez, for defendant. 

The opinion of the court was delivered by 

DeBuanc, J. Plaintiff claims from defendant two dollars and twenty- 
five cents for toll upon the admeasured tonnage of schooner Victoria 
No. 2, for a pass granted to said schooner out of Bayou St. John. 

The defendant denies the right of plaintiffs to recover, for this: 

First—That the Bayou St. John is a natural navigable stream empty- 
ing into Lake Pontchartrain and connected with the Gulf of Mexico, 
and is public property, free to the use of all citizens of this and-other 
States of the Union, who have a natural right to navigate said stream 
with their vessels and to moor the same to the banks thereof. 

Second—That by the act of Congress admitting Louisiana as a State 
into the Union, it was made an express proviso and condition that the 
river Mississippi and the navigable rivers and waters leading into the 
same and into the Gulf of Mexico, should be forever common highways 
free to the inhabitants of all the States and Territories of the United 
States without tolls or duties therefor imposed by said State. And that 
by section 5251 of the Revised Statutes of the United States all naviga- 
ble rivers and waters in the former Territories of Orleans and Louisiana 
are made forever public highways. 

Third—That the charge sought to be collected is a duty on tonnage 
imposed by the State of Louisiana without the consent of Congress, 
and is within the prohibition contained in so much of section ten, article 
one, United States constitution, as provides that “no State shall, with- 
out the consent of Congress, lay any duty on tonnage.” 

From the decree of the lower court rejecting the demand plaintiff has 
appealed. 
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In the pleadings and the printed arguments two principal questions 
are presented: 

First—Was Bayou St. John a navigable stream before it was improved 
by plaintiff and those to whom the plaintiff has succeeded ? 

Second—If it was navigable, has Congress authorized the collection of 
toll to pass in and out of it? 

Bayou St. John empties into Lake Pontchartrain. In the latter part 
of the eighteenth and the commencement of the nineteenth century 
there was a sand-bar at the mouth of the bayou, and, at times, the wa- 
ter was so low on the bar that even a canoe had to be dragged over it. 
At that date the bayou was not, as it is now, linked by a canal to the city 
of New Orleans. It thus remained a useless artery between the lake 
and the city, until the Baron de Carondelet ordered the opening of the 
canal to which his name was given. 

The projet of the Spanish Governor was but partly executed under 
his administration, and when Louisiana became an American Territory 
it was only with the smallest barks that any one could venture on the 
few inches of water which had been drawn from the bayou into the in- 
considerable canal dug by the baron’s order. Except at long intervals 
and exceptional periods the entrance from the lake into the bayou, from 
the bayou into the canal, was then impassable for such schooners as 
that of defendant. 

In order to complete the work begun under De Carondelet the Terri- 
torial Council, in 1805, granted a charter to the Orleans Navigation Com- 
pany, empowering that company to improve Bayou St. John, and, under 
specified conditions, to claim and collect toll from the beats and vessels 
entering said bayou. 

In 1821 the Legislature passed a resolution requiring the Attorney 
General to issue out of the First District Court a scire facias, to ascer- 
tain the constitutional validity of said company’s charter, and whether, 
if constitutional, that charter had not been violated by the company. 

In obedience to that resolution a suit was filed in the name of the 
State against the Orleans Navigation Company; the trial of that mem- 
orable suit was marked by a display of knowledge and talent which 
would have enlisted the attention of the ablest jurists of any age or State. 
The constitutionality of the charter was vindicated and acknowledged. 
11 M. 309. 

In the report of that case we have found a plain recital of the obsta- 
cles which the company had to remove, and from the many pages of 
that recital we quote at random: 

“Until the company had displaced the obstructions at the mouth of 
Bayou St. John, vessels frequently, when loaded with pitch, tar, and cat- 
tle, were obliged to throw their cargoes overboard. * * The inhabit- 
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ants of the other side of the lake were some times a month at home 
waiting for a rise on the bar. * * These flatboats, drawing from 
twelve to fourteen inches, were for days aground. * * A number of 
barges were kept expressly for unloading vessels to enable them to cross 
the bar. * * The expense for unloading a vessel of twenty tons was 
thirty dollars, and the cargo was often damaged: * * Those who be- 
fore the improvement transported goods or produce would willingly 
have paid double the duties exacted by the company for the advantages 
derived from those improvements. * * In 1796 there were two or 
three schooners in the basin of the canal, and it was so filled up that 
they remained there two or three years before they could get out. * * 
The navigation had then entirely ceased except in extraordinary high 
water. * * The toll claimed by plaintiff is less than such vessels had 
to pay to unload their freight. * * The repairs of the damage done 
by a crevasse cost the company twenty-three thousand dollars; by a 
storm twenty-five thousand dollars.” 

In that case as in this it was urged that the toll authorized by defend- 
ant’s charter had not been laid with the consent of Congress. To that 
objection this court answered that in such matters the constitution of 
the United States does not require an express consent from Congress, 
and an implied one was to be inferred from the repeated acts of that 
body adding to the means provided by the Territorial Legislature for 
the completion of the intended improvements. 

That all the navigable rivers in the State are public highways is not 
disputed. Nor can it be disputed that such highways are free to the 
citizens of the United States without any impost tax or duty therefor; 
but in the sense of the congressional statute, when and under what cir- 
cumstances is a river to be considered as navigable? Is it navigable 
though closed at its mouth and closed at its source; though full of 
stumps and logs? Is it navigable when, to cross its ten or twelve sand- 
bars, the cargo of a vessel has to be thrown overboard; when these bars 
impede the course of even the hunter’s canoe? Is it navigable when- 
ever, at some point, it contains a sufficient quantity of stagnant water to 
float any bark, though, as a prisoner in a dungeon, that bark can only 
‘ move from a restricted center to an impassable obstruction, beyond 
and back of which there are other and as impassable obstructions ? 

“ Une riviére est navigable,” said Marcadé, “ quand elle peut porter 
des batiments; elle est flottable, dans le sens de notre article, quand elle 
peut porter des trains ou radeaux; les riviéres flottables 4 bouches per- 
dues ne font partie du domaine public. Une meme riviére peut étre 
navigable dans une partie, flottable avec radeaux dans une autre, et non 
flottable dans la partie supérieure de son cours.” Marcadé, vol. 2, pp. 
381, 538. 
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The congressional enactments we are told stipulate, not merely for the 
freedom of navigation, but also for an exemption from any impost, tax, or 
duty. As remarked by Mr. Justice Martin, the organ of the court in 
the case already alluded to, those words, tax, impost, and duty, “ must 
be confined to the idea which they commonly present to the mind, ex- 
actions to fill the public coffers, for the payment of the public debt and 
the formation of the general welfare of the country, not to a contribu- 
tion to pay the expenses of” "building bridges, erecting causeways, or 
removirg obstructions in a water-course, which are to be paid by the 
individuals who enjoy the advantages resulting from such labor.” 11 
M. 309. 

No State is prohibited by either a clause of the Federal.constitution 
or a congressional statute from improving the navigation of the rivers 
which flow within its limits; and, as decided by the highest court of the 
republic, the imposition of a reasonable toll for the use of an improve- 
ment of the navigation is not a violation of the ordinance of 1787, 
which provides: 

“The navigable waters leading into the Mississippi and St. Lawrence, 
and the carrying places between the same, shall be common highways, 
and forever free as well to the inhabitants of said territory as to the 
citizens of the United States and those of any other State that may be 
admitted into the confederacy, without any tax, impost, or duty there- 
for.” 3 McL. 226; 6 McL. 237. 

In 1852 this court decided that the Orleans Navigation Company had 
forfeited its charter, and declared it dissolved and extinct. 7 An. 679. 

In 1857, on the sixteenth of March, the corporation prosecuting this 
suit was created by an act of the Legislature of this State. The powers 
under which the toll sued for is claimed are conferred by section ten of 
that act, which reads as follows: 

“ Be it further enacted, etc., That this corporation may and shall take, 
possess, hold, and enjoy all and singular the rights, privileges, fran- 
chises, immunities, power, and authority which were at any time granted 
to, received, possessed, enjoyed, and exercised by the late Orleans Navi- 
gation Company, under sections nine, ten, eleven, twelve, and thirteen of 
an act entitled ‘an act for improving the internal navigation of the Ter- 
ritory of Orleans,’ approved July 3, 1805, as well as those copied at this 
time by the said New Orleans Canal and Navigation Company, by act 
approved March 12, 1852,” etc. 

Defendant contends that, “assuming the first company was author- 
ized by Congress, it does not follow that in 1857 the Legislature had the 
sanction of that body to create a new corporation and confer upon it 
the privileges allowed to its predecessor by the original charter.” The 
consent of Congress was given less to the company than to the State 
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and the enterprise, and to whomsoever and whatever given, that’ con- 
sent never was withdrawn. The State acted under it and granted char- 
ters; under it rights were acquired, which neither Congress nor the State 
could divest. Of that great enterprise the administration alone was 
confided to the Orleans Navigation Company; that administration and 
the privileges thereto attached that company has forfeited and lost; but 
the dissolution of the corporation did not affect, condemn, and destroy 
the enterprise, and the thrice-expressed congressional sanction protects 
and guards the charter of 1857. 

As on the trial of 1822, the evidence in this case shows, far beyond 
the reach of any rational doubt, that, for public purposes, as one of the 
highways of intercourse between States, as a commercial avenue, Bayou 
St. John was not navigable, and that it was rendered navigable by the 
efforts and with the funds of plaintiff and its predecessor. Toward the 
lake it had a natural gate, but it was nearly closed; that gate was opened 
and kept open by those companies. Toward the city they have widened 
and kept unobstructed a communication which before was choked with 
obstructions, and as shallow as insignificant. What they have not actu- 
ally created they have permanently improved. 

Were it not for the works of the plaintiff, for the hundreds of thou- 
sands of dollars spent by it and its predecessor, were it not for its daily 
expenditures, its vigilance, its dredgeboats, its incessant care, were it not 
for the channel of two thousand feet dug at the cost of those compa- 
nies from the bank of the lake to the light-house, the smallest barks 
would have to fold their sails at the mouth of Bayou St. John, and 
there, as in an antechamber, wait for the irregular rise of the waters of 
the lake. 

Plaintiff has fairly complied with every obligation of its charter. It 
has enlarged, deepened, straightened, and ¢leaned the bayou; it has to 
constantly struggle against the damaging effects of the winds and waves 
on the embankments and the channel built and dug in the lake. It has 
aided and increased, to an incalculable extent, the movement of naviga- 
tion on and through said lake and bayou; it has lessened the expenses 
and perils of that navigation; it has created an additional harbor, and 
is now claiming, not an impost, not a tax, not a duty, but a reasonable 
compensation for a real service, for a service already rendered and which 
the company continues to render. 

The State in granting a charter to plaintiff, and plaintiff in the exer- 
cise of its privileges under the charter, have violated no constitution, 
State or Federal, invaded no highway, interfered with no right, private 
or public; but, on the contrary, the State by her law, the company by its 
efforts, have opened to the vessels of every nation another, a safe, an 
important route, and those who take that route are bound, in law and in 
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-equity, to pay for the use of improvements which are the result of not 
less than seventy-two years of an active, costly, and intelligent labor. 

To the protection of that invaluable and honest enterprise the faith of 
the republic and the faith of the State are pledged. j 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court be and it is hereby annulled, avoided, and reversed, and, 
proceeding to render such judgment as should have been rendered in 
and by said court— 

It is further ordered, adjudged, and decreed that the Carondelet Canal 
and Navigation Company do have judgment against and recover of 
Narcisse Parker, master and owner of the schooner Victoria No. 2, the 

‘sum of two dollars and twenty-five cents with the costs of appeal and of 
the lower court. 


*This case was decided at Opelousas by consent of litigants. 


No. 6615. 
JOHN UNTEREINER VS. WILLIAM MILLER ET AL. 


“When the judgment does not condemn the defendant to pay a certain sum, or do a 
certain act, the bond for a suspensive appeal must be fixed by the judge, and 
need only cover costs. An appeal by motion in open court can only be taken 
pending the term of court, during which the judgment was rendered. 

The delay for taking a suspensive appeal can not be extended by agreement of 
counsel. 

This court is absolutely without jurisdiction of any appeal, taken after the legal 
delay for an appeal has expired. 


Fie from the Fourth District Court, parish of Orleans. Lynch, 
A J. 


Breaux, Fenner & Hall, for plaintiff and appellee. 
Hudson & Fearn, for defendant, Haller. 


On Motion To Dismiss. 


‘The opinion of the court was delivered by 

Marr, J. Untereiner recovered judgment against Miler for nine hun- 
‘dred dollars. Finding no property to satisfy this judgment, he brought 
suit against Miller and Haller, a revocatory action, to have annulled as 
fraudulent and simulated a sale made by Miller to Haller of certain real 
property. 

Haller did not answer, and judgment by default was taken against him, 
and confirmed and signed on the fifteenth of January, 1876, declaring the 
sale fraudulent and simulated, and of no effect against third persons and 
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creditors of Miller. Notice of this judgment was served on Haller on 
the twenty-first of January, and on the first of February the delay for a 
suspensive appeal from this judgment was extended by agreement of 
counsel until the expiration of the time for a suspensive appeal from the 
judgment to be rendered between the plaintiff and the other defendant, 
Miller. 

Citation was served on Miller on the twenty-seventh of November and 
on Haller on the third of December, and Miller answered on the twen- 
tieth of December, 1875. The case was tried as to Miller, and final 
judgment rendered against him, signed on the thirtieth of January, 
1877, declaring the sale to be fraudulent and simulated, and decreeing 
- the property to be subject to seizure and sale to satisfy Untereiner’s 
debt. Both defendants were represented by the same counsel. No 
appeal was taken from the judgment against Miller, but on the sec- 
ond of February, 1877, Haller moved for and obtained a suspensive ap- 
peal from the judgment against him signed on the fifteenth of January, 
1876, on his giving bond in the sum of two hundred and fifty dollars, the 
amount fixed by the court. Untereiner moves to dismiss the appeal, so 
far as it is suspensive, on the ground that the bond is not sufficient in 
amount. 

The judgment against Haller does not condemn him to do any thing 
or to pay any thing, and the only bond which could be required of him 
was one for such sum as might be fixed by the court, sufficient to cover 
the costs of the appeal. Code of Practice, articles 573 to 577, inclusive. 

An appeal can be taken by motion only during the term at which the 
judgment is rendered. The term at which the judgment was rendered 
commenced first Monday in November, 1875, and ended third of July, 
1876, and the appeal was taken at the succeeding term, which commenced 
the first Monday in November, 1876, and will end third of July, 1877. 
The party who desires to appeal, after the expiration of the term at 
which the judgment was rendered must file a petition praying for an ap- 
peal, and cause the appellee to be cited. 

“No appéal will lie, except as regards minors, after a year has expired,. 
to be computed from the day on which the final judgment was rendered,. 
if the party claiming the same reside in the State, and after two years, if 
he be absent therefrom.” C. P. article 593. 

This law is imperative, and it can not be abrogated by the agreement 
of counsel to extend the delay for the taking of a suspensive appeal. No 
consent of parties can give this court jurisdiction or enlarge its powers. 
If, in any given case, “no appeal will lie,” whether because of the amount 
in dispute, or because the time limited for an appeal has expired, the ap- 
pellate court has no jurisdiction, and every court is bound, ex officio, to 
take notice of the want of jurisdiction patent on the face of the record, 
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although the parties may be willing and may consent not to raise the 
question. 

The bond being for the amount fixed by the judge is sufficient. Possi- 
bly the informality of an appeal by motion at the term succeeding that 
at which the judgment was rendered would be cured by the voluntary 
appearance of the appellee for any other purpose than to move for the 
dismissal on that ground, but as the right of appeal had ceased, become 
extinct, by the expiration of one year, this court is without jurisdiction, 
and must so decide without motion to that effect. 

It is therefore ordered, adjudged, and decreed that the appeal herein 
taken be dismissed at the costs of appellant. 


No. 5696. 
Succession or M. M. Dow ter. 


The creditor of a succession can not demand that the auctioneer, who has sold 
property of the succession, shall pay over the proceeds of the property. Only 
the one charged with the administration of the succession, is empowered to 
make such demand. 

“The auctioneer is entitled to reserve out of the proceeds of property sold by him, 
the amount of his commissions, and the expenses of the sale. 


i from the Second District Court, parish of Orleans. Tissot, 
J. . 


McGloin & Nixon, for W. I. Hodgson, appellant. 

Braughn, Buck & Dinkelspiel, for appellee. 

James Lingan, for the succession. 

The opinion of the court was delivered by 

Marr, J. Certain property of the succession of M. M. Dowler had 
been sold in the course of administration by Hodgson, auctioneer, by 
order of the Second District Court. 

On the ninth of November, 1874, Mauske, a judgment creditor, took a 
rule on Mrs. Ann Dowler, tutrix, on which judgment was rendered on the 
twenty-first of December ordering the sale to be completed and the cash 
portion of the price to be deposited by the tutrix in the hands of the 
sheriff, subject to the further orders of the court. 

On the fourth of January, the sheriff addressed a note to Hodgson 
saying that he had been requested by the attorneys of the purchaser to 
call on him, Hodgson, for the sum of seven hundred and twenty dollars 
held by him in the succession of Dowler, and ordered by the Second Dis- 
trict Court to be deposited with the civil sheriff. 

On the eighteenth of January the attorneys of Mauske, suggesting that 
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Hodgson had been served with an order requiring him to pay into the 
hands of the sheriff the proceeds of the sale, took a rule on him to show 
cause why he should not pay over the money at once, or be punished for 
contempt. ; 

Hodgson excepted that Mauske had no right to stand in judgment in 
this matter, and that the only person who could take such proceedings 
against him was the administratrix. Reserving the benefit of the excep- 
tion, he stated that he had received the seven hundred and twenty dol- 
lars as cash payment on the property sold; that he had advertised and 
offered the property four times, under as many different orders of the 
court; that the sale was completed, and the title passed and accepted on 
the twenty-ninth of December, 1874; that he had incurred expenses and 
charges amounting to $342 80, leaving balance in his hands $347 20, after 
deducting his commissions, thirty dollars, and thirty dollars paid the 
notary for canceling mortgages, etc., by consent of all parties. 

He denied that he had ever been served with any order of the court 
requiring him to pay over any funds, as set forth in the rule. He claimed 
the right to retain the amount of his commissions, expenses, and charges, 
and stated that he had ever been ready and willing to pay over the bal- 
ance in his hands under order of the court, and that on the nineteenth of 
January he had tendered the amount to the sheriff, who had refused to 
receive it, under instructions from the attorney of the succession. 


The rule was made absolute, and Hodgson was ordered, within five 
days, to deposit the proceeds of the sale in the hands of the civil sheriff, 
and from this judgment he appealed. 

On the trial Hodgson testified that the total amount received in cash 
was seven hundred and fifty dollars; that he had never been informed 
that an order had been issued requiring him to make a deposit of the 
money with the sheriff until since the rule had been served on him, and 
that he had made a tender of the balance in his hands to the sheriff, af- 
ter receiving a note from him to that effect. 


A bill of exceptions informs us that Hodgson offered to prove the 
amount of expenses incurred in selling the property, which testimony 
was objected to by counsel for plaintiff in rule and refused by the court, 
on the ground that he could not prove any offset against the succession 
of Dowler when called upon to account for money in hand belonging to- 
the succession, and that such evidence, if admitted, would be no defense 
to his rule. 

We think the court erred in maintaining this rule. Mauske had no 
right to control the funds in the hands of the auctioneer. It was the 
business of the tutrix, or the person administering the succession, to de- 
mand the money of Hodgson, and we are at a loss to know what the- 
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sheriff had to do with this business; why the money of the succession, to 
which the tutrix was legally entitled, and for which she is legally account- 
able, should have been ordered into the custody of the sheriff. 


Tf the rule could have been maintained, the court should have received 
the testimony offered to prove the amount of Hodgson’s claim. It was 
not in the nature of an offset; it was not a debt due by the deceased; it 
was simply the unquestionable right of the auctioneer to retain out of 
the gross proceeds in his hands the expenses incurred and his charges 
and commissions for selling the property. The law fixes the commis- 
sions, but the other charges are dependent on the proof, and no law 
makes it the duty of the auctioneer to pay the entire proceeds into the 
hands of the person legally entitled to it, much less into the hands of the 
sheriff, a stranger to the proceeding, and to claim his expenses and 
charges as a creditor. If the court had heard the testimony, and had 
fixed the amount justly chargeable against the proceeds, and had ordered 
Hodgson to pay the balance to the tutrix, this litigation would probably 
have ended there, and we would be glad, if it were in our power, to make 
this disposition of the case. 


The rule taken by Mauske was officious. The sale was completed only 
on the twenty-ninth of December. Non constat that the tutrix and the 
auctioneer would not have settled this matter amicably and properly, and 
that the net proceeds of sale would not have been paid over to the tutrix 
by the auctioneer without unreasonable delay. Mauske had a right to call 
on the tutrix to account and to pay the debt due him, but he had no right 
to interfere with the administration by provoking an order to have the 
money, which should have gone into the hands of the tutrix, placed in 
the hands of the sheriff. It is the business of the pers:n charged with 
the administration to demand debts, money, and property belonging to 
the succession, and to administer and dispose of the effects under the or- 
der of the probate court, but the creditors of the succession have noth- 
ing to do with the property, nor with the debts, nor the debtors of the 
succession. 

In the hope of promoting a correct and speedy settlement, which ought 
to be a very simple matter, we suggest that the proper course is for the 
tutrix, or the person administering the succession, to take a rule on 
Hodgson to show cause why he should not pay the money in his hands, 
proceeds of sale of the property of the succession. In answer to this 
rule he would set out in detail whatever deductions he claims for costs, 
charges, and commissions. The court would hear the proof, fix the 
amount, and order Hodgson to pay over the balance. 


As the case comes before us, we are compelled to reverse the judgment 
appealed from, and we do this with less reluctance because the costs will 
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fall upon the person whose unwarranted interference has caused this de- 
lay in the settlement of the succession. 

It is therefore ordered, adjudged, and decreed that the judgment ap- 
pealed from be avoided and annulled; that the rule herein taken by Otto 
Mauske, on the eighteenth of January, 1875, upon which the judgment 
appealed from was rendered, be dismissed, and that Otto Mauske pay the 
costs in the court below and of this appeal. 


No. 6240. 
JoHN V. Sevier vs. Inez R. Gorpon, WIFE, ETC. 


Heirs who, when they attain majority. sue for a partition of the property of the 
succession, and enter into its possession, thereby accept the succession purely 
and simply. They cease to be beneficiary heirs, and become personally bound 
for the debts of the succession. 

Creditors of a succession who permit the heirs to take possession of its property 
without having resorted to the action for a separation of patrimony, become 
mere ordinary creditors of the heirs. 

One who buys the interest of an heir in a succession, the administration of which 
has closed, and the property of which is in the possession of the heirs, does not 
become liable for that heir’s share of the debts of the succession. 


PPEAL from the Thirteenth Judicial District Court, parish of Ten- 
sas. Hough, J. 

Farrar & Reeves and E. H. Farrar, for plaintiff and appellant. 

Drake & Garre't, for d2fendant. 

The opinion of the court was delivered by 

Marr, J. James G. Gordon died in 1855, leaving five children, all 
minors. His succession was administered in Tensas, the parish of his 
domicile, first by the executor named in the will, who died in 1867, and 
subsequently by a dative executor, who was discharged in 1871. 

In December, 1868, two of the heirs brought suit against the others 
for a partition; and final partition was made in January, 1870, and 
homologated on the third of May, 1870. The entire property of the 
succession consisted of the Verona plantation; and it was divided in 
kind, and the portions allotted to the heirs, respectively, were desig- 
nated by proper description and conveyed to them. 

Mrs. Inez Ruth Gordon, wife of John Gordon, one of the five heirs, 
brought suit for a ‘separation of property, and recovered judgment 
against her husband in October, 1869, for fourt2en thousand dollars, with 
recognition of her mortgage on all his property, dating, as to part of 
her demand, in January, 1861, and as to the remainder in January, 1862. 
Execution issued on this judgment, under which the sheriff seized the 
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interest of John Gordon in the estate of his father, and it was adjudi- 
cated to Mrs. Gordon in May, 1870, after the homologation of the parti- 
tion. 

In June, 1867, John V. Sevier brought suit against the executor of 
James G, Gordon, and recovered judgment, which was affirmed by this 
court in 1870. He attempted to enforce this judgment in the district 
court, in which it was rendered, and obtained an order in April, 1870, 
requiring the executor to sell the property of the succession for that 
purpose. This court decided that this proceeding in the district court 
was void for want of jurisdiction. 23 An. 212. 

The executor filed his final account, which was homologated in May, 
1871; and he was discharged, and his bond canceled. Sevier appealed 
from this judgment; and his appeal was dismissed in March, 1872. He 
then brought suit and obtained judgment, declaring the partition an ab- 
solute nullity, annulling the judgment by which the executor was dis- 
charged, and ordering him to resume the possession and administration 
of the property; and shortly after he obtained an order from the parish 
court requiring the executor to sell the Verona plantation in satisfaction 
of his judgment. 

This court decided in the suit for nullity that the executor had been 
properly discharged, and that the heirs were legally entitled to the 
possession which they held under the partition. 25 An. 220. In the 
other case, the court reversed the judgment of the parish court, and de- 
cided that the succession of Gordon was closed, and that the proceeding 
against the person who had been executor, requiring him to sell the 
property, was unauthorized by law. 25 An. 231. This was but the affirm- 
ance of the decision, rendered the year before, in the suit of Fowler vs. 
the Succession of Gordon. 24 An. 270. 

Sevier then brought this suit against Mrs. Gordon, who was a widow 
at that time, to recover the virile share, one fifth of the judgment, for 
which her deceased husband was liable as one of the heirs of James G. 
Gordon. He bases his action on two grounds — 

First—That by purchasing, under her judgment, the individual inter- 
est of her husband in the succession, she assumed his portion of the 
debts of the succession. 

Second—That in the answer filed by her to the rule to compel the dis- 
charged executor to sell the Verona plantation, Mrs. Gordon had, judi- 
cially and in writing, assumed to pay the virile portion of her husband. 

The defendant denied the alleged liability. She plead that the mat- 
ter in controversy had become res adjudicata by the several decisions of 
this court already referred to; and she specially denied “that she ever, 
directly or indirectly, judicially or otherwise, assumed, coveuanted, or 
promised to pay the pretended debt asserted by plaintiff, and avers that 
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if any such promise, covenant, or assumpsit was ever made or filed in 
any proceeding by her attorney, the same was done without her consent, 
authority, or sanction, and against hér will, and was made and done in 
error.” 

The judgment of the court below was in favor of defendant, and plain- 
tiff appealed. His counsel have filed an elaborate brief, the purpose of 
which is to show that, as John Gordon was a minor when his father 
died, he was necessarily a beneficiary heir; that the separation of patri- 
mony was the legal consequence; and that the creditors of the succes- 
sion are entitled to be paid by preference out of the property inherited. 

It is true that minors are beneficiary heirs; that beneficiary heirs are 
entitled to the residuum only after the debts cf the succession are paid; 
and that they are not personally liable for the debts of the succession. 
It is equally true that the beneficiary heirs, when they obtain their 
majority, may become heirs purely and simply, and may obtain posses- 
sion as owners of the property of the succession, and be liable for its 
debts. In this case the heirs provoked a partition, and went into posses- 
sion. The succession thereupon ceased to exist; and those who were 
originally beneficiary heirs, because of their minority, became absolute 
heirs, and liable, each for his virile share, personally and unconditionally, 
for the debts of the succession which had not been paid. 

The liability of the heirs for the debts of the succession results from 
their unqualified acceptance. | Where the acceptance is with benefit of 
inventory the succession must be administered, and the debts paid in 
course of administration, and the beneficiary heir is not liable for his 
virile share, nor for any other share or portion of the debts. Where the 
acceptance is pure and simple the heirs are entitled to be put into 
possession, subject to the right of the creditors to demand an adminis- 
tration; and they become at once personally liable for the debts of the 
succession. R. C. C. 1032 to 1070, inclusive. The separation of patri- 
mony is the means, provided by law, of preventing the individual credit- 
ors of the persons who are heirs from subjecting to their debts, to the 
prejudice of the creditors of the succession, the property inherited, or, 
vice versa, of preventing the creditors of the heirs, as such, from sub- 
jecting the property of the heirs, not derived from the succession, to 
their debts, to the prejudice of the individual creditors of the persons 
who are heirs. No such measures are required with respect to the bene- 
ficiary heir, and the separation of patrimony is not applicable to him, 
because he can not obtain possession of any of the property or effects 
of the succession until the debts are paid, and the administration closed; 
and his individual creditors could by no means reach the property of 
the succession under administration. R. C. C. arts. 1444 to 1464, in- 
clusive. 
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The heirs have the right, at any time, to demand of the executor the 
possession of the succession by offering him a sum sufficient to pay the 
movable legacies. R.C. C. 1671. If there are claims pending in court 
for the money or property of the succession, the heirs may be com- 
pelled by the creditors, before obtaining actual possession, to.give secu- 
rity for the money so claimed, or property, in suit. R. C. C. art. 1012. 

The demand, by suit, of a judicial partition, was an acceptance by the 
heirs pure and simple, because, as beneficiary heirs, they could not have 
arrested the administration, nor claimed any part of the succession until 
the debts were paid and a residuum remained for distribution. It is 
the right of the creditors to demand the separation of patrimony; but 
this must be done within three months after the tacit or express accept- 
ance by the heirs, (R. C. C. 1444 to 1456); and they must declare, under 
oath, that they believe the heir is embarrassed with debts, which they 
have reason to believe will absorb the effects of the succession. R.C. C. 
1457. 

If there could be any doubt as to the effect of the demand of a judi- 
cial partition, the actual partition, and the taking possession by the 
heirs of their respective shares, constituted a plain and unequivocal ac- 
ceptance; and the separation of patrimony was never demanded, nor was 
any security required of the heirs. The consequence is that the credit- 
ors of the succession have become thereby the creditors of the heirs, 
each for his virile share; and they have precisely the same rights as any 
other ordinary creditors of the persons who are the heirs. 

These principles are elementary; and it was necessary to enunciate 
them only to prepare the way for the consideration of the two grounds 
upon which the plaintiff relies. 

First—By the partition made on the twenty-fourth of January, 1870, 
the specific part of the Verona plantation which fell to John Gordon be- 
came absolutely his property, and the legal title vested in him. It was 
thenceforth liable to seizure by his creditors, without distinction; and it 
was seized on the second of April, 1870, and sold on the sixteenth of 
May, 1870, at the instance of his wife, his judgment creditor, who had 
also a mortgage, judicially recognized. 

It is true the sheriff seized and sold “the undivided interest of John 
Gordon in the estate of James G. Gordon, deceased, said succession 
property being composed of the Verona plantation, said interest consist- 
ing of one fifth of said entire succession,” but this in no manner changed 
the relations of Mrs. Gordon to the property or to the creditors. Plain- 
tiff had no mortgage, no lien, no privilege, no right of preference on this 
property, and no judgment against John Gordon, and the seizure and 
sale by the judgment creditor of John Gordon divested his interest, 
whatever it might be, whenever and however ascertained, and vested it 
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in Mrs. Gordon, the purchaser, to the exclusion of all other persons 
whomsoever. 

Every personal creditor of John Gordon had the same right precisely 
as plaintiff had, the right to sue, obtain judgment, and seize and sell 
John Gordon’s property. By-her purchase Mrs. Gordon incurred no 
liability to plaintiff. She simply enforced her rights against her debtor, 
to the extent of the value of his property, and in no sense did she take 
his place as debtor of plaintiff, or as debtor of any other person. 

Second—The answer of Mrs. Gordon, alleged to be a judicial confession 
of liability, was filed on the twenty-seventh of September, 1872, and is 
in these words: 

“Tf the judgment set forth in said rule be final, respondent, under the 
law, elects to pay whatever portion of the debt may be due by her on 
said judgment, in order to save her portion of the Verona plantation 
from being sold.” 

Too much importance has been attached to this answer. It contains 
no word of promise, and it is simply the declaration of Mrs. Gordon’s 
election to pay whatever might be due by her rather than have her prop- 
erty sold. The only motive was to save her property, in the event that 
it was liable, by paying the debt for which she supposed it might be sold. 
But the property, clearly, was not liable. While it belonged to the suc- 
cession it was liable for the debts of the succession. When it went into 
the possession of the heirs, in virtue of the partition, it became their 
property, and was liable for all their debts, respectively. It could no 
longer be pursued by the creditors of the succession as the property of 
the succession, because the succession had ceased to exist. .If Mrs. Gor- 
don had known that the property was not legally bound, there would 
have been no occasion, no motive for any such election, and if she had 
unconditionally promised to pay the debt, believing that her property 
was bound for it, there would have been such error in the motive as 
would have made the promise void. 

If this answer could be interpreted to be, what it certainly is not by its 
terms, an assumption of the portion of the judgment for which John 
Gordon was liable, it would be without effect, for two reasons: 

First—Because there could have existed no other consideration for 
this assumption than the erroneous belief that the property was bound 
and would be sold in satisfaction of the judgment. 

Second—Because Mrs. Gordon was a stranger, a third person, not a 
party to the contract or the judgment; and by the act of 1858, Revised 
Statutes, section 1443, the promise to pay the debt of another must be 
in writing, “signed by the party to be charged, or by his specially 
authorized agent or attorney in fact.” The attorney at law employed 
to defend his client is not such a “specially authorized agent or attor- 
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ney in fact,” and there would be no occasion for his professional services 
if the debt sued for was to be assumed and paid by his client. 

We do not think that the attorney of Mrs. Gordon intended to bind 
her to pay the debt; and we are satisfied he had no such power. The 
election to pay in money, in the event of liability, rather than have prop- 
erty sold, is not an assumption and promise to pay absolutely. It is 
contingent upon liability, and that liability did not exist. Mrs. Gordon 
was not the heir of her husband. She was his creditor for a sum exceed- 
ing the value of his entire inheritance, and she was under no obligation, 
legal or moral, to pay his debts. 

It is therefore ordered, adjudged, and decreed that the judgment ap- 
pealed from be affirmed with costs. 

Spencer, J., recused. 


CONCURRING OPINION. 


Eean,J. Where heirs accept with benefit of inventory administration 
is proper, and the law directs the judge so to order. I am not prepared, 
however, to subscribe to the doctrine that if there be no administration 
the heirs can not be sued directly and that they are not bound to any 
extent. I think they may be so sued and held liable to the extent of the 
value of the property inherited. They may, however, be discharged from 
all personal liability by surrendering to the creditors the property of the 
succession. It is only during the term for deliberating that the heir can 
not be sued. I concur, however, in the decree in this case and in the 
opinion generally. - 


On REHEARING. 


The opinion of the court was delivered by 

Eean, J. It is argued that acceptance of a succession with benefit of 
inventory has the same effect as the action of separation of patrimony. 
We do not think so. The action for separation of patrimony of the an- 
cestor from that of the heir allowed to the creditor from its very nature 
has no application except in case of the unconditional acceptance by the 
heir, and to avoid the consequences of the property derived from the 
succession being so mixed with that acquired otherwise that it may 
become liable to incumbrances or debts of the heir to the detriment or 
exclusion of the creditor of the ancestor. This action is only allowed 
within a limited time. The original acceptance with benefit of inventory 
did not prevent the subsequent unconditional acceptance in the present 
case, and the creditor did not resort to the action of separation. 

The rehearing is refused. 
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A railroad corporation will not be held liable for the value of property erroneously 
receipted for by one of its station agents, and which was never received by the 
road, when the party claiming the value of the property, who is the factor and 
agent of the alleged consignor, fails to show that he has made any specific loan 
on said property, on the faith of the agent’s erroneous receipt. 

The case would not be different, even if the plaintiff were a stranger, who had ad- 
vanced money purely on the faith of the receipt. 

The clause in a bill of lading, which acknowledges the receipt of property, or de- 
elares as to its condition, may be disproved by parol proof. 

The holder of a bill of lading can acquire no greater rights under it than were pos- 
sessed by the original consignee. 

A common earrier is no more bound by a bill of lading given by his agent, for goods 
not received by him, than by a bill of exchange signed with his name by one not 
authorized to sign it. 


Doe from the Fourth District Court, parish of Orleans. Lynch, 


Thomas Hunton, for plaintiff and appellee. 

L. E. Simonds, for defendants. 

The opinion of the court was delivered by 

Marr, J. Plaintiffs seek to recover of defendant the value of four- 
teen bales of cotton, alleged to have been shipped by J. W. Mitchell & 
Co., at Goodman, Mississippi, consigned to plaintiffs, and not delivered. 

The defendant answers that four of the bales have been delivered or 
accounted for; and as to the remaining ten bales that there were two 
receipts or railroad bills of lading given by the station agent at Good- 
man, one dated the eighteenth of December, 1869, for ten bales, the 
other dated the first of January, 1870, for thirty-three bales; that by 
mistake of the agent the ten bales for which the receipt of the eight- 
eenth of December was given were included in the receipt of the first of 
January; that thirty-three bales only were delivered; and that defend- 
ant is not liable for the cotton which was not delivered to the agent. 

There was judgment in favor of plaintiff for the value of twelve bales, 
and defendant has taken this appeal. 

We think that the proof accounts satisfactorily for four of the bales, 
and we understand from the brief of counsel for plaintiffs that the con- 
troversy is limited to ten bales. 

A comparison of the two receipts shows the identity of the marks and 
numbers of the ten bales for which the receipt of the eighteenth of De- 
cember was given and ten of the thirty-three bales ineluded in the re- 
ceipt of the first of January; and the testimony of Kendel, the station 
agent at Goodman, explains this fully, and shows how the mistake oc- 
curred. 

About the eighteenth of December the road was blocked with cotton 
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and Kendel ceased to give receipts until about the first of January. On 
that day the shipping clerk of J. W. Mitchell & Co. went with his check- 
book to the station-agent to get a receipt, and the whole number of 
bales which had been delivered by Mitchell & Co. was found to be thirty- 
three. The receipt of eighteenth of December was given by Kennedy, 
the assistant of Kendel, and Kendel, not knowing that it had been given, 
gave the receipt of the first of January for the whole number, thirty- 
three, including the ten bales for which the receipt of the eighteenth of 
December had already been given. 

Afterward the agent, having discovered the mistake, went to Mitchell 
& Co., and they stated to him that they had but one lot of the same 
marks; that is was probable duplicate receipts had been given; but that 
they claimed only what their book showed. 

One of the plaintiffs, interrogated on facts and articles, stated that 
Mitchell & Co., after this suit was brought, asked plaintiffs “to stop the 
proceedings for fear of duplicate receipts.” Before that they had told 
plaintiffs that all the cotton claimed had been put on the platform at the 
railroad depot, and that the railroad owed for it. 

We have no doubt that the ten bales mentioned and described in the 
receipt of the eighteenth of December were identical with ten of the 
bales included in the receipt of the first of January; that this mistake 
occurred just as stated by Kendel; and that he neither perpetrated 
nor intended any fraud. 

The two receipts differ only in date, number of bales, etc., and, omit- 
ting these particulars, they read as follows: 

“Received of J: W. Mitchell & Co., — bales, etc., to be transported 
from Goodman, on the Mississippi Central Railroad, to New Orleans, 
and consigned to Hunt & Macaulay. But this company receives said 
cotton for transportation conditioned that it shall be liable only for loss 
resulting from negligence.” 

It will be seen that this instrument differs from the more formal bill 
of lading in general use in transportation by water. It contains no 
words of negotiability; it makes no stipulation for the payment of 
freight, and it does not bind the carrier in express terms to deliver to 
the consignee. 

Plaintiffs base their right to recover on the ground that they made 
advances to Mitchell & Co. on the faith of these receipts which they 
would not otherwise have made. The defense is that the corporation is 
not bound by the receipt or bill of lading given by the station-agent in 
error, and that it is not liable for the cotton not actually delivered to the 
agent for transportation. 

The answer of plaintiffs to the second interrogatory propounded to 


them explains the relations between them and Mitchell & Co, in few 
words: : 
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“J. .W. Mitchell & Co. owed plaintiffs a large balance in the fall of 
1869. We made an arrangement with them by which they were to con- 
tinue their shipments to us and we were to advance a portion of this 
value, the object being to give them an opportunity to pay off their 
debts.” 

On the seventeenth of December, 1869, Mitchell & Co. owed plaintiffs 
a balance of $12,912 15, against which plaintiffs held, for sale at that 
date, fourteen bales of cotton. From the seventeenth of December to 
the fifteenth of March inclusive plaintiffs made other advances amount- 
ing to 313,013. The total credits during that period aggregated $18,- 
163 94, which extinguished the debt subsequent to the seventeenth of 
December and left $6150 94 to be applied to the $12,912 15, balance due 
on the seventeenth of December, thus reducing that balance and the 
entire indebtedness of Mitchell & Co. to $6761 21, which was closed on 
the first of April, 1870, by the notes of Mitchell & Co. 

An inspection of the account rendered by plaintiffs will show that the 
advances were not made specificaliy, but were carried into general ac- 
count, just as were the proceeds of sales. For example: the account 
beginning the seventeenth of December was increased up to the first of 
January to $17,035 03; reduced by sales credited the twenty-second and 
thirtieth of December to $14,763 -66, and this was at the time the road 
was blocked with cotton, and shipments from Goodman must have been 
very uncertain. And again, from the nineteenth of January ‘to the fif- 
teenth of March inclusive, when there was no longer reason to expect 
the delivery of the ten bales short on the receipts of the eighteenth of 
December and the first of January, plaintiffs made advances to Mitchell 
& Co. aggregating something over five thousand dollars. Itis not prob- 
able that a business of so much interest and importance to the plaintiffs 
would have been seriously affected or the amount of advances to 
Mitchell & Co. materially increased or diminished by the shipment of 
ten bales more or ten bales less at so early a period in the shipping sea- 
son, when plaintiffs were just beginning to realize the benefits which 
they hoped for from the advances to Mitchell & Co. 

In the usual course of business, after the carrier has received the 
goods, he gives a bill of lading to the shipper, and the shipper transmits 
it with a letter of advice to the consignee. The consignee can not, or- 
dinarily, in the very nature of things, verify the signature of the ship- 
master, or clerk of a boat, or raiload station-agent, by whom, at some re- 
mote place, it may be in a foreign land, the bill of lading purports to have 
been signed. But he is legally bound to know the signature of his regu- 
lar correspondents, and when he receives the bill of lading he honors 
the bill of exchange drawn against the shipment or makes the required 
advance, not upon any proof which the bill of lading affords him of its 





NEW ORLEANS, MAY, 1877. 





* Hunt & Macaulay vs. Mississippi Central Railroad a. 





genuineness or of the authority of the person by whom it purports to 
have been signed, of which in most cases he must be ignorant, but upon 
the confidence which he reposes in the good faith of his correspondent, 
the shipper, who forwards to him the bill of lading and letter of advice 
and who must have perfect information as to its genuineness and the 
authority of the person by whom it is signed. 

The contracts of affreightment of which the two receipts in question 
are the evidence were made with Mitchell & Co. at the locality at which 
the shipments were made. These receipts were transmitted by Mitchell 
& Co. to the plaintiffs. Plaintiffs did not rely on the railroad-agent; 
they relied on their regular correspondents, Mitchell & Co., who, by the 
mere fact of transmitting the receipts to plaintiffs, warranted them to 
be genuine and correct in every particular. 

Plaintiffs were the factors, the agents of Mitchell & Co., aa this rela- 
tion between them was not a new one. The cotton belonged to Mitchell 
& Co., and when it went into the hands of plaintiffs they were entitled 
to retain the proceeds on account of their advances. If the cotton had 
been damaged or lost in transitu or at any time before the sale and de- 
livery by the plaintiffs, the loss would have fallen on Mitchell & Co., and 
not on the plaintiffs. The case, therefore, with which we are dealing is™ 
not that of a stranger making a shipment and obtaining advances or 
selling the goods to arrive on the mere showing of the bill of lading. It 
is the case of a principal who, for two seasons at least, has been ship- 
ping his property for sale for his account te his regular consignee and 
agent, in the course of a regular and continuous business, and who, in 
the course of that business, sends the evidence of a single shipment 
larger than that actually made at that time, an1 who, it may be, obtains 
a larger advance thereby than would otherwise have been made at that 
time. This consignee, holding the bill of lading, might indeed sue the 
carrier, in his own name, for short delivery, but the suit would be in 
reality for the benefit of the shipper, the owner, and the consignee could 
only exercise, as agent, the rights of his principal, and recover upon the 
contract to the same extent as the principal might have done in a suit in J 
his own name. 

So far as this branch of the case is concerned the question is, nof 
whether a stranger, the innocent holder for value of a bill of lading, 
may recover of the carrier for short delivery, but whether the owners 
of the property, the shippers, Mitchell & Co., who had full knowledge of 
the mistake in the bill of lading, who could not have been ignorant of 
the quantity or of the marks of their own cotton, are to be allowed to 
take advantage of this mistake on the part of the station-agent, by 
which they were not deceived, and which occasioned to them no loss ov, 
diminution of property. Can the carrier be compelled to pay so much 
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of the debt of Mitchell & Co. to the plaintiffs as would have been paid 
if Mitchell & Co. had actually shipped the ten bales of cotton, which 
they did not ship and which they did not have to ship ? 

It must not be forgotten that Mitchell & Co. began the business of 
1869-70 with a large balance against them; that that balance was nearly 
doubled by subsequent advances; that the proceeds of the shipments 
made by them during that season exceeded by $6150 94 the advances 
made that season and reduced by that amount the balance against them 
with which that season’s business commenced; that by subsequent set- 
tlements their indebtedness to plaintiffs had been reduced to about two 
thousand dollars; and, if plaintiffs succeed in the present suit, Mitchell 
& Co. will have the benefit of the amount recovered by the reduction, 
pro tanto, of their debt to the plaintiffs. 

The carrier took care to limit his liability to loss resulting from negli- 
gence. Itis evident that this negligence must be predicated of some act or 
omission subsequent to the delivery of the goods to the carrier, and the 
i / contract can not be made to relate back to any period anterior to this 

} delivery. It is not pretended that there was any act or omission con- 
a | stituting negligence subsequent to the delivery of the cotton to the car- 
rier. He simply did not transport and deliver to the consignee that 
which had not been delivered to him for that purpose, and no law makes 
him liable for such failure. 

It is elementary in the law of carriers that the goods to be transported 
must be received by the carrier before his liability commences. This is 
: xpressed in the Roman law, Dig. Lib. iv., tit. 9, thus: “Ir Prator: 
Nautee, etc., quod cujusque salvum fore RECEPERINT, nisi restituant in eos 
judicium dabo.” It is evident from the terms of our Code, articles 2751 
(2722) et seq., that delivery to the carrier is a prerequisite to liability; 
and this is forcibly and neatly expressed in the maxim: “ Za marchan- 
dise est obligée au botel, et le botel est obligé a la marchandise.” 

It is unquestionably true, as a general proposition, that the master or 
clerk of a vessel can not bind the owner by a bill of lading for goods 
which have not been delivered for transportation, and no greater power 
or authority in this respect can be claimed for a railroad station-agent. 

The receipt in this case is for thirty-three bales of cotton; the proof is 
conclusive that there were but twenty-three bales. Can the consignee, 
the agent of the owners, the shippers, hold the carrier for the ten bales ? 

It is well settled that so much of a bill of lading as is a receipt may 
be explained, while that part of it which is a contract can not be ex- 
plained by parol testimony. That part of the instrument which ac- 
knowledges the receipt of the goods may be explained, and it may be shown 
that the goods, in fact, were not delivered to the carrier; but, if the 
goods have been actually received, the contract to transport them to 
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the place of destination and there to deliver them in the like order in 
which they were received to the consignee, or to his assigns, or to order, 
according to the terms, can not be modified or explained by parol. 

Bills of lading have been for a long time considered as negotiable in- 
struments, and they are in very general use as the means of obtaining 
advances on goods on shipboard to arrive. These bills of lading con- 
tain words of negotiability, obligating the carrier to deliver to the con- 
signee, or to his assigns, or to the order of the shipper, and the opinion 
has prevailed to a considerable extent that the person who advances his 
money on the faith of a bill of lading in which he is named as consignee 
or which comes to him by regular transfer from the consignee or the 
shipper to his own order is to be protected in the same manner as the 
innocent holder for value, before maturity, of a bill of exchange. 

There was always this difficulty inherent in the bill of lading, where 
there was no question as to the authority of the person by whom it was 
signed. The bill of lading is in part a receipt and in part a contract, 
and, while it might not be admissible to explain or vary a contract in 
writing by parol testimony, it is elementary that a receipt is always 
oper to explanation. 

The true principle would seem to be that the bill of lading is negotia- 
ble in this restricted sense, that it is transferable by assignment or in- 
dorsement, and that the transferee takes it with all the rights against 
the carrier that it conferred upon the original consignee, or the person 
to whose assigns or to whose order the goods are to be delivered, while 
the innocent indorsee for value, before maturity, of a bill of exchange 
has nothing to do with the rights of the original parties as between 
themselves. 

The failure to observe this plain and obvious distinction has caused 
the elementary principle, that a receipt may always be explained, to be 
lost sight of, and cases are to be found in which it was decided that, as 
against the innocent holder for value of a bill of lading, the carrier 
could not show that the quantity of goods acknowledged by the bill of 
lading to have been received was not actually delivered to him, nor that 
the real condition, though not indicated by any external manifestation, 
was different from the apparent good order recited in the bill of lading. 

To this class of cases may be referred Bradstreet vs. Herne, Abbott’s 
Admiralty Reports, 209, decided in 1848, and Dickerson vs. Seelye, 12 Bar- 
bour, 99, decided in 1851. The case of the Mary Ann Guest, Olcott, 500, 
simply decides that the carrier can not exonerate himself from liability 
to the holder of the bill of lading on the ground that after arriving at 
the port of destination, the goods were taken out of his possession by 
the sheriff at the suit of the vendor claiming the right of stoppage in 
transitu. 
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In Wolter vs. Brewer, 11 Mass., 100, decided in 1814, the master of the 
ship had signed, at Montevideo, a bill of lading for ten packages of skins, 
and the bill of lading was properly indorsed to an innocent third person 
for value. On the arrival of the vessel at Boston the master delivered 
five of the ten packages, and the suit was against the owner of the ship 
for the five packages not delivered. The fraud of the master in signing 
the bill of lading was manifest, and the court held that he had no power 
to bind the owner by signing bills of lading for goods not actually 
shipped. 

There seems to have been some doubt about the law on this subject in 
England before the case of Grant vs. Norway, decided in 1851. The case 
was this: A ship was lying in the Hoogly, bound for London, and the 
master signed a bill of lading for twelve cases of silks, consigned to or- 
der. A bill of exchange on London was drawn against this shipment, 
and the bill of lading was indorsed to and deposited as security with the 
innocent indorsee of the bill of exchange, who gave value for it. The 
silks were not delivered to the master, and the ship sailed without them. 
Acceptance of the bill of exchange was refused by the drawee, and the 
innocent holder brought suit against the owners of the ship to recover 
the amount advanced by him on the faith of the bill of lading. The own- 
ers raised the direct question as to the authority of the master to bind 
them by a bill of lading for goods not delivered to him. The verdict of 
the jury was special, finding the facts substantially as stated, and the 
law point was reserved for argument. A stronger case in favor of the 
holder of the bill of lading could not well be imagined. The discussion 
was most elaborate, and the court fully appreciated the importance of 
the issues involved. The Chief Justice delivering the opinion of the court 
in favor of the defendants, puts‘the question thus: “ Whether the mas- 
ter of aship signing a bill of lading for goods which have never beén 
shipped is to be considered as the agent of the owner in that behalf, so 
as to make the latter responsible ?” 

After stating the great authority necessarily vested in the master of a 
ship, extending even to the signing of a bill of sale, in case of disaster, 
the court said: se 

“So, with regard to goods put on board, he may sign a bill of lading 
and acknowledge the nature and quality and condition of the goods. 

“The very nature of the bill of lading shows that it ought not to be 
signed until the goods are on board, for it begins by describing them as 
shipped. Buller, J., in Lickbourn vs. Mason, 2 T. R. 75, said: ‘A bill of 
lading is an acknowledgment by the captain of having received the goods 
on board his ship; therefore, it would be a fraud in the captain to sign 
such a bill of lading if he had not received the goods on board, and the 


consignee would be entitled to his action against the captain for his 
fraud.’ 
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“It is not contended that the captain had any real authority to sign 
the bills of lading unless the goods had been shipped. Nor can we dis- 
cover any ground on which a party taking a bill of lading by indorse- 
ment would be justified in assuming that he had authority to sign such 
bills, whether the goods were on board or not. 

“Tf, then, from the usage of trade and the general practice of ship- 
masters, it is generally known that the master has no such authority 
from his position as master, the case may be considered as if the party 
taking the bill of lading had notice of an express limitation of the author- 
ity, and in that case, undoubtedly he could not claim to bind the owner 
by a bill of lading signed when the goods therein mentioned were never 
‘shipped. 

“So, here, the general usage gives notice to all people that the author- 
ity of the captain to give bills of lading is limited to such goods as have 
been put on board, and a party taking a bill of lading, either originally 
or by indorsement, for goods which have never been put on board, is 
bound to show some particular authority given to the master to sign it.” 
2 Eng. 8. and E. 337; 70 Eng. C. L. 665. 

This decision settled the law in England, and it has been adhered to 
uniformly since. See Hubberty vs. Ward, 18 Eng. S. and E. 551; Cole- 
man vs. Riches, 29 Eng. 8. and E. 323; Jesse vs. Bath, the Law Reports, 
vol. 2, p. 267. F 

The same doctrine was asserted and maintained by the Supreme Court 
of the United States at the December term, 1855, in the schooner Free- 
man vs. Buckingham, 18 Howard. 

Hickox owned the schooner. He sold her to John Holmes for forty- 
five hundred dollars, payable in installments, from June, 1851, to Decem- 
ber, 1853. One of the installments had become due and was paid, Hickox 
obligating himself to make title when the price was paid. 

John Holmes permitted his son, Sylvanus Holmes, to take charge of 
and employ the schooner as he chose, and Sylvanus put the captain and 
crew on board. He induced the captain to sign bills of lading for a quan- 
tity of flour consigned to libelants, which were intended to be and were 
used to obtain advances on the pretended shipment. 

On the faith of these bills of lading the consignees, who lived at the 
city of New York, advanced a large sum to Sylvanus Holmes, who lived 
at Cleveland, Ohio. Thirteen hundred and sixty barrels of the flour 
mentioned in the bills of lading were not delivered, and were never 
shipped. The consignees proceeded against the schooner in admiralty, 
and Hickox intervened to claim and protect his property. 

In the course of an able and elaborate opinion, the court said: 

“ A willful fraud, committed by the master on an innocent third person, 
by signing false bills of lading, would not be within his agency. If the 
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| signer of the bill of lading was not the master of the vessel, no one would 
suppose the vessel bound, and the reason is, because the bill is signed 
by one not in privity with the owner. But the same reason applies to a 
signature made by a master out of the course of his employment. The 
taker assumes the risk not only of the genuineness of the signature and 
of the fact that the signer was master of the vessel, but also of the ap- 
parent authority of the master to issue the bill of lading. But the mas- 
ter of a vessel has no more an apparent, unlimited authority to sign bills 
of lading than he has to sign bills of sale of the ship. He has an appa- 
rent authority, if the ship be a general one, to sign bills of lading for 
cargo actually shipped, and he has also authority to signa bill of sale of 
the ship, when, in case of disaster, his power of sale arises. But the 
authority, in each case, arises out of and depends upon a particular state 
of facts, and it is incumbent upon those who are about to change their 
condition, upon the faith of his authority, to ascertain the existence of 
all the facts upon which his authority depends.” P. 191. 

In Fearn vs. Richardson, 12 An., decided in 1857, and Fellowes vs. 
Steamboat Powell, 16 An., decided in 1861, the Supreme Court of Louisi- 
ana held that the master can not bind the owner by signing bills of lading 
unless the goods are actually delivered or put on board. 

In the Lady Franklin, 8 Wallace, decided at the December term, 1869, 
the consignees were the owners of the goods. The intention was to ship 
them by the Lady Franklin, and the bill of lading was signed for that 
vessel without any fraudulent intent. Before the Lady Franklin arrived, 
by some mistake, the goods went on board another vessel: of the same 
line which foundered on the voyage with the goods on board. The con- - 
signees libeled the Lady Franklin for non-delivery. The court said: 

“The attempt made in the prosecution of this libel to charge this ves- 

sel for the non-delivery of a cargo which she never received, and, there- 
: fore, could not deliver, because of a false bill of lading, can not be suc- 
cessful, and we are somewhat surprised that the point is pressed here. 

“In so far as a bill of lading is a contract, it can not be explained by 
parol, but if a contract, it is also a receipt, and in that regard it may be 
explained, especially where it is used as the foundation of a suit between 
the original parties, the shippers of the merchandise and the owner of 
the vessel. 

“The principle is elementary, and it needs the citation of no authority 
to sustain it. 

“The case of the schooner Freeman vs. Buckingham is decisive of this 
ease. It is true, the bill of lading there was obtained fraudulently, while 
here it was given by mistake, but the principle is the same.” P. 329. 

The three cases last cited, unlike all the others, were not complicated 
with any question as to the right of an innocent third party advancing 
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money on the faith of the bills of lading. The case of the Lover, how- 
ever, decided in the Circuit Court of the United States, at New York, 
1870, reported in 7 Blatchford, is like the Massachusetts and English 
cases, and the case of the schooner Freeman vs. Buckingham, in that re- 
spect. 

Green owned the schooner Lover, lying at Baltimore. He sold the ves- 
‘sel to Gilley, who paid part of the price and agreed to pay the balance 
within five days after his arrival at New York. The master, who had 
been employed by Green, remained in command. Gilley took possession 
and put a cargo of lumber on. board. Meeting Green on the street, he 
requested him to send the captain to the broker’s office to sign the bills 
of lading. The master went to the broker’s office, and, having no knowl- 
edge of the quantity of lumber on board, signed the bills of lading as 
requested by Gilley. Gilley took the bills of lading to New York and ob- 
tained large advances from the consignees. When the schooner arrived 
at New York it was found that she had not more than half the lumber 
on board called for by the bills of lading. The consignees proceeded 
against the schooner in admiralty, and Green intervened, claiming to be 
the owner, and that the schooner was not bound. 

The court, citing Grant vs. Norway, Hubberty vs. Ward, Coleman vs. 
Riches, and the schooner Freeman vs. Buckingham, held that the mas- 
ter had no power to charge the owner or the vessel by signing bills of 
lading for cargo not on board. 

In Nelson vs. Woodruff, 1 Black, 8. C. U. 8., a quantity of lard was 
‘shipped at New Orleans, consigned to Woodruff & Co. at New York. 

-The bill of lading acknowledged the receipt of the lard in good order 
and condition. On the faith of the bill of lading the consignees made 
large advances on the shipment. It was found, on the arrival of the 
vessel, that there had been an extraordinary loss on the voyage, somé 
sixty thousand pounds of the lard. The consignees refused to pay the 
freight and primage; and the carrier sued them. The consignees set up 
the short delivery, and claimed six thousand dollars in damages. 

The court held, notwithstanding the clean bill of lading, and the large 
advances made by the consignees on the faith of it, that the carrier might 
prove that theloss resulted from inherent defects in the lard; that the ac- 
knowledgment of the receipt in good order and condition relates to the ex- 
ternal appearance of the package, not to the actual internal condition, which 
could be ascertained by inspection alone, and that it does not conclude 
the carrier as to the actual condition, different from the apparent condi- 
tion. The carrier is bound prima facie by the acknowledgment as to quan- 
tity and condition, and the burden is on him toshow a less quantity, or a 
different condition. The court attached no importance to the fact that 
the consignees had made large advances on the faith of the bill of lad- 





456 SUPREME COURT OF LOUISIANA, 








Hunt & Maenuley vs. Mississippi Central Railroad Company. 


ing, and the carrier recovered his freight and primage. See, also, Abbe 
vs. Colon, 51 N. Y. 410. 

Sears vs. Wingate, decided by the Supreme Court of Massachusetts in 
1861, 3 Allen, 103, is also a very instructive case. Wingate, living at Bos-- 
ton, bought of Sturtevant, at Philadelphia, a cargo of coal, to be paid 
for on the receipt of the bill of lading. The master of the schooner, who 
was one of the owners, signed a bill of lading for 403 tons, and Wingate 
settled for that quantity of coal on receipt of the bill of lading, ten days. 
before the arrival of the schooner at Boston. On weighing the coal at 
Boston it was found to be short about twelve tons. The owners of the- 
schooner sued Wingate for freight on the quantity delivered, and he 
claimed a set-off for short delivery. 

The court, reviewing the leading cases, laid down the following propo- 
sitions, and maintained them on principle and authority: 

First—“ The receipt in the bill of lading is open to explanation between 
the master and the shipper of the goods. 

Second—* The master is estopped, as against the consignee, who is not 
a party to the contract, and as against an assignee of the bill of lading, 
when either has taken it for'a valuable consideration upon the faith of 
the acknowledgments which it contains, to deny the truth of the state- 
ments to which he has given credit by his signature,so far as those- 
statements relate to matters which are or ought to be within his knowl- 
edge. , 

Third—*“ When the master is acting within the limits of his authority, 
the owners are estopped in like manner with him, but it is not, within the 
general scope of the master’s authority. to sign bills of lading for any goods. 
not actually received on board.” 

There remained to be dealt with ‘the important fact that the master, 
who signed the bill of lading, was one of the owners, one of the plain- 
tiffs in the action. The court said: | 

“Tf the receipt in this bill of lading is to be considered a statement 
erroneously but not fraudulently made, respecting the quantity of goods 
really received, and not intended to include others not received, it would 
be open to the master as well as the owners to explain the error, because 
the master has no opportunity to ascertain the exact weight, and could 
not be supposed to intend to warrant it. Shepherd vs. Naylor, 5 Gay, 592. 
But if it were regarded as a receipting for property not on board, then 
the bill of lading would not be conclusive against the owners, and would 
be against the master.” ’ 

The court proceeds to say that, under the circumstances, it would not 
be equitable to allow the claim of the defendant as against the plaintiffs,. 
all the owners, on account of a fraud or misrepresentation of one of 
them, for which the others are notresponsible. “There is no evidence to- 
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show what the contract between the owners was, or that the master had 
any authority to bind them, except that which resulted from his employ- 
ment in that capacity.” 

There was, accordingly, judgment in favor of the plaintiffs for the 
freight. 

The doctrine thus settled by the authoritative decisions which we have 
cited seems to be equally well settled in Louisiana by positive law. 

By act of 1868, No. 150, section five, all carriers, and their agents, are 
forbidden to sign or give any bill of lading unless the merchandise or 
property “shall have been actually shipped and put on board, and shall 
be at the time actually on board, or delivered to be carried or conveyed 
as expressed in said bill of lading.” 

Section seven makes the violation of any of the provisions of this act 
“a criminal offense,” punishable by fine not exceeding five thousand dol- 
lars, or imprisonment in the penitentiary for a term not exceeding five 
years, or both. Moreover, the person offending is liable to the party 
aggrieved for all damages, immediate or consequential, which he may 
have sustained by reason of such violation, whether the person offend- 
ing shall have been convicted of fraud or not. 

Section nine makes bills of lading “ negotiable by indorsement in blank 
or by special indorsement, in the same manner and to the same extent 
as bills of exchange and promissory notes are.” 

“Whatever is done in violation of prohibitory law is void, although the 
nullity be not formally directed.” C. C., art. 12. 

This statute of 1868 not only prohibits the signing of a bill of lading 
for property not delivered for transportation, but makes it a crime, pun- 
ishable with extraordinary severity, and subjects the offender to all the 
pecuniary damage which may be occasioned by his crime. It would be 
a waste of words to do more than assert that no one is bound by an act 
so highly criminal but the offender himself; and when section nine makes 
bills of lading negotiable, in the same manner and to the same extent as 
bills of exchange and promissory notes are, it means genuine bills of 
lading. It was no more the intention nor within the power of the Legis- 
lature to bind the carrier by a false bill of lading, or one signed for him 
by a person not authorized, than to make one liable as a party toa 
promissory note or a bill of exchange signed in his name by a person 
not authorized to bind him as the maker, or drawer, or acceptor, or in- 
dorser of a bill of exchange or promissory note. 

The bill of lading is negotiable, that is, by indorsement the transferee 
acquires all the rights which the instrument creates against the carrier, 
just as the indorsement of a bill of exchange or promissory note vests 
in the transferee all the rights which the instrument creates against the 
prior parties. 
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The bill of lading in this case was signed in the State of Mississippi, 
and the cotton was to be delivered at the city of New Orleans. We are 
not troubled with any question of the conflict of laws; because we are 
not advised that the law of Mississippi differs from our own, and the 
legal presumption is, and we must act upon it, that the law of that State 
is like our own in any given case where the contrary is not shown. 

The apparent hardships to the consignee, or the innocent holder of the 
bill of lading, must be eliminated, and it can not be regarded as a factor 
in the solution when we remember that in all such cases the question is 
purely one of agency. He who advances money on the faith of a bill of 
lading, or who looks to a bill of lading as security, encounters the risks to 
which every other person is subject who deals on the faith of one profess- 
ing tobeagentfor another. He is bound to knowthe extent of the agent’s 
authority. If the agent exceeds his authority, if power has not been dele- 
gated to him to do the thing which he does, no matter how large may be 
the authority vested in him, the principal is not bound. The master of 
a ship, the agent of the carrier, to whom authority is delegated to sign 
bills of lading has no such power unless the goods have actually been 
received for transportation; and when he signs a bill of lading for goods 
not received, whether fraudulently or by mistake, he subjects himself 
personally to all the legal consequences of the act, but he is no more the 
agent of the carrier, in that behalf, than any stranger would be; and the 
carrier is not bound, because the person professing to be his agent was 
not his agent for that purpose. 

These propositions are clearly laid down in or are plainly and logically 
deducible from the English and American cases cited, and the statute of 
Louisiana, and they are in.perfect accord with well-established elemen- 
tary principles in the law of agency and the law of carriers. 

It follows that the station-agent did not bind the corporation, the rail- 
road company, by signing a bill of lading for cotton which was not de- 
livered to him for transportation, because he was not the agent of the 
company in that behalf. 

It is therefore ordered, adjudged, and decreed that the judgment ap- 
pealed from be avoided and reversed, and that there be judgment in 
favor of defendant, appellant, against the plaintiffs, appellees, rejecting 
the demand of plaintiffs, with costs in both courts. 


Mannie, C.J. I concur in the opinion of Mr. Justice Marr. 


CoNCURRING OPINION. 


Eagan, J. The account of plaintiffs with Mitchell & Co., and other 
evidence in the record, justify the conclusion that the credit of the 
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latter firm with plaintiffs would not at the time have been materially 
affected by the reception or non-reception of ten bales of cotton more 
or less. The error which led to duplicate receipts or bills of lading was 
as much attributable to Mitchell & Co. as to the agent of defendants. 
The cotton was consigned to plaintiffs as commission merchants of 
Mitchell & Co., and for account of Mitchell & Co., whose credit with 
plaintiffs resulted not from this single transaction, but was established 
long before and continued long after. Mitchell & Co. are to be the real 
beneficiaries by this.action. Its fruits, if any, would go to their credit, 
which I do not think either equitable or legal under the facts of this case. 
We can not consider plaintiffs as third parties in this matter. Were they 
so, however, and whatever the scope and effect of the statute of 1868 
declaring bills of lading negotiable, the reception of two bills in so short a 
time, both containing cotton not only of the same marks but of the same 
numbers, was certainly enough to put plaintiffs upon inquiry. This is 
more apparent from the evidence of Hunt, himself, who says: “ After 
the railroad failed to deliver fourteen bales, I had a suspicion that some 
of the bales had been receipted for twice.” He also says: “Receipts were 
put on file when received, and the cotton entered when received,” thus 
showing double examination of the bills and the caution of a good busi- 
ness house in not dealing with cotton as received till arrival, notwith- 
standing the bills of lading were in hand. I concur in the decree re- 
jecting plaintiffs’ demand and in favor of the defendants. 


DISSENTING OPINIONS. 


Spencer, J. I can not concur with the majority of the court in this 
case. The plaintiffs, merchants of New Orleans, bring this suit by at- 
tachment against the defendant, and garnishee certain funds in the 
hands of the New Orleans and Jackson Railroad Company. 


They allege that the firm of J. W. Mitchell. & Co., of Goodman, Miss., 
consigned to tnem, and that the defendant receipted for, ten bales of 
cotton on the eighteenth of December, 1869, thirty-three bales on the 
first of January, 1870, six bales on the fifteenth of January, 1870, and 
eight bales on the twenty-fourth of January, 1870; that the receipts or 
bills of lading of said railroad for said cotton were transmitted to them, 
and that they on the faith thereof, and in the usual course of their busi- 
ness, made advances to said Mitchell & Co. to the full value of said 
cotton ; that the said Central Railroad failed to deliver to them accord- 
ing to the tenor of said bills the following list of bales of the weights and 
value following: 
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2 bales cotton, A J, January 1, weighing 1030 lbs. 

1 bale cotton, E C, January 1, weighing 590 

1 bale cotton, J BL, weighing 465 

6 bales cotton, J JG, weighing 2505 

1 bale cotton, C C, January 5, weighing 390 

1 bale cotton, S R in a square, January 24, 425 

2 bales cotton, E H in asquare, Dec. 18, ’69, 820 

14. 6225 lbs. @ 23%c.—1478 43. 

They therefore ask judgment for the said sum of $1478 43, with inter- 
est and with privilege on the property attached. 

The defendant answers by a general denial, and specially alleges that 
ten (10) of the fourteen bales sued for, to wit: six marked “J J G,” two 
marked “A J,” and two marked “E H” in a square, were not in fact 
delivered to or received by defendant as stated in said receipt of January 
1, 1870, and that it was an-error on the part of the person signing said 
receipt to include said ten bales therein; that said receipt should have 
been for twenty-three (23) bales only, and that defendant is liable under 
said receipt for twenty-three bales only; and that defendant duly deliv- 
ered or accounted for the twenty-three bales for which it was liable; and 
as to the remaining four bales sued for, two of them, marked “E C” and 
“SR” in a square, were actually delivered to plaintiffs, and the other 
two marked “J B L” and “CC” have been fully settled for with plain- 
tiffs by defendant permitting them to retain two other bales marked “J 
T,” which were delivered to plaintiffs in error, instead of to W. B. Thomp- 
son, the consignee, who was paid for the said two bales marked “J T.” 

There was judgment in favor of plaintiffs for $1273 32 and defendant 
appeals. 

It is admitted that plaintiffs correctly state the weight and value of 
the cotton. The two bales marked “J T” are shown by plaintiffs’ ac- 
count sales to have netted two hundred and five dollars, which was by 
plaintiffs carried to the credit of J. W. Mitchell & Co. The defendant 
was clearly entitled to credit for these two bales, and as they stood in 
lieu of two belonging to Mitchell & Co., which were lost, Mitchell & Co. 
were, of course, to be credited with their proceeds. Any other course 
would have made plaintiffs clear gainers of these two bales. We see no 
reason why plaintiffs should complain. The evidence clearly shows that 
Mitchell & Co. did not ship them to plaintiffs, who produce no bill or re- 
ceipt of the railroad for them. The district judge correctly credited de- 
fendants with their proceeds. ‘ 

I presume, by oversight the district judge failed to credit defendant 
with the two bales marked “S R” in a square and “EC,” which the 
testimony of Hunt, one of the plaintiffs, admits were delivered or ac- 
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counted for. Their weight was 1015 pounds, which at 23% cents amounts 
to $241 06, for which defendants should have credit. 

There remain, therefore, only ten bales in controversy, to wit: Two 
marked “A J,” six marked “J JG,” and two marked “EH” ina square. 

The defendant says that by error double receipts were given for these 
bales, once on the eighteenth of December, 1869, and again on the first 
of January, 1870, by including them in the receipt for thirty-three bales, 
and, we think, evidence establishes ‘that allegation. The two receipts, 
when compared, show it. The one of the eighteenth of December is for 
these ten bales, and that of the first of January bears ten bales, of the same 
numbers and marks. Besides, the defendant’s agent at Goodman swears 
positively to the fact, and satisfactorily explains how it happened. He 
also states that Mitchell some time after admitted the error, saying his 
books only disclosed one lot of cotton bearing the same brands. If this 
controversy were between the shipper and the defendant, there would be 
no room to doubt the right of defendant to relief. But the plaintiffs 
allege, and prove, to my satisfaction, that in the course of their business 
and on receipt and faith of these bills of lading, they advanced in good 
faith to the shipper thereon to the full value of the cotton represented 
by them. The receipt of the bills was by law equivalent to the receipt of 
the cotton, so far as related to plaintiffs’ rights for advances made. The 
law in the interests of commerce, and in order to give security to busi- 
ness transactions, has thrown peculiar guards around the rights of per- 
sons advancing money on such bills. To allow the carrier to dispute 
the truth of his bills in the hands of innocent parties who in good faith 
had advanced upon them, would be to destroy all confidence, upon which 
commerce so much depends. We understand the better opinion to be 
that “as between the shipper and carrier a bill of lading is open to ex- 
planation and correction; but that as between the carrier and a third 
person holding it for a valuable consideration it is not.” See Dickerson 
vs. Seelye, 12 Barb. 102; Parsons Mercantile Law, 347. 

The case of Buckingham vs. Freeman, 18 How. 188, has been referred 
to as announcing a different doctrine. But upon an examination, we do 
not think so. In that case the owner of a vessel agreed to sell it to 
John Holmes, reserving mortgage and lien tor the unpaid price. John 
Holmes gave up the entire control of the vessel to his son, Sylvanus 
Holmes, who was doing a commercial business under the name of 8. 
Holmes & Co. The son, 8. Holmes, appointed the master, whom he in- 
duced to fraudulently sign bills for an invoice of flour, upon which §, 
Holmes & Co. got advances from the plaintiffs, who, upon non-delivery 
of the flour, libeled the vessel, claiming a lien on it. The original owner 
(vendor) intervened, claiming that his rights were superior to libelants’. 
The court say the questions are, have the libelants a lien on the vessel 
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under the maritime law, and is the general owner estopped from show- 
ing the truth, as against a bona fide holder of the bills procured from a 
master by fraud of an owner pro hac vice. The court seems to predi- 
date its decree rejecting the claims of libelants, on the grounds that 
they have no lien under the admiralty law, and that the master who 
signed the bills was not the agent of the claimant, the original owner 
(vendor); that the real owner, the claimant, was not personally liable for 
the bills, and by the admiralty law the vessel was bound only when he 
was. 

We are aware that there has been, and perhaps still are, conflicting 
opinions as to the extent of the liability of carriers toward third per- 
sons taking or advancing upon their bills of lading; and that the pre- 
vailing doctrine in England is that they are not liable for goods not 
actually delivered to their agents. But we have seen that at least some 
high American authority lays down a different doctrine, which, however, 
is not every where accepted in this country. It may therefore be fairly 
said that the question is not a settled one here, and we think it our duty 
to accept that view which seems most in consonance with our own laws, 
and best calculated to give security to commerce. 

In the case at bar the defendant does not dispute the authority of its 
agent at Goodman to sign bills of lading. Nor, indeed, could it suc- 
cessfully do so; for it would indeed be strange if a carrier could hold 
out to the public that a certain person was its agent to receive goods for 
transportation, and for months execute the contracts of affreightment 
made by him, and then, when loss or damage results from the negligence 
of that agent, dispute his authority. It is a proper occasion to apply 
the familiar rule, commended alike by law and reason, that “ when one 
of two innocent persons must suffer, he, who, by occasioning the confi- 
dence, has created the loss, shall bear it. 3 An. 400;4An.19. The ques- 
tion as to the extent of the powers of the master of a ship under the 
maritime law I do not feel called upon to discuss, ag I think there is 
a clear distinction between that question and the on this case, which 
relates to the authority of a railroad station-agent. Nor am I disposed 
to perplex myself with the long discussions and subtle distinctions of 
the writers on this subject. I think the statutes of our own State indi- 
cate with clearness the line of decision for us. 

The act of 1868, No. 150, after forbidding the execution of warehouse 
receipts or bills of lading for goods or merchandise, unless the 
same shall have been actually delivered or shipped, and denouncing 
heavy penalties for violation of the prohibition, extending even to pun- 
ishment for five years in the Penitentiary, proceeds, in its sixth section, 
to provide that the holder of such receipts or bills of lading shall be de- 
creed owner of the merchandise described therein. 
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Section nine provides that “all receipts, bills of lading, vouchers, or 
other documents, issued by any * * * boat, vessel, or railroad * * * 
as by this act provided, shall be negotiable by indorsement in blank, or 
by special indorsement, in the same manner and to the same extent as 
bills of exchange and promissory notes now are.” 

The animus of this statute is unmistakable. It was intended to pro- 
tect both the carriers and the public—the former by punishing any per- 
sons in their employ for issuing false bills of lading or receipts, and the 
latter by putting such bills or receipts upon the same footing as com- 
mercial paper, and protecting the holder in good faith with all the privi- 
leges and immunities given to bills of exchange and promissory notes. 
I feel constrained therefore to hold that the agent of defendant, at 
Goodman, had authority to sign bills of lading for his principal, and that 
that bill, in the hands of the plaintiffs, can not be shown to have been 
given for a larger amount than defendant received. I think the judg- 
ment appealed from, less the credit stated herein, should be affirmed. 


DeEBtanc, J. Instead of giving but one bill of lading for twenty-three 
bales of cotton actually delivered, defendant’s acknowledged agent gave 
two bills of lading, one in December, 1869, the other in January, 1870, 
for all together thirty-three bales. 

In the course of their usual business, on the faith of these bills of 
lading, plaintiffs advanced the full value of the cotton which said agent 
thus declared to. have been received and shipped. 

For every act of the agent, performed by him within the scope of his 
authority, the principal is bound. In this. case, the bill of lading was 
signed by one expressly employed to sign those bills. For his errors 
who must suffer? Is it those who, deceived by the error, have dis- 
bursed and advanced their money, or is it the principal, who vouched 
for and guaranteed a proper and correct exercise of the delegated au- 
thority, a strict and faithful discharge of every duty imposed by the 
mandate? The principal’s signature to the bill of lading would not 
have more effectually bound him than did the signature of his chosen, 
his recognized, agent. 

He is bound under the general rule; he is also bound under the act of 
1868. Under that act the bill of lading, as a bill of exchange or a promis- 
sory note, “muy be transferred by indorsement, and any person to whom 
the same may be transferred shall be deemed and taken to be the owner 
of the produce or commodity thereon specified, so far as to give validity 
to any pledge, lien, or transfer made or created by the holder of the same. 
That no printed or written condition or clause inserted or attached to 
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any bill of lading, which in any way limits the liability imposed by this 
act, shall have any effect or force whatsover.” 

Through its agent, the railroad company certified to plaintiffs that 
thirty-three bales of cotton had been shipped: On transfer to them of 
that certificate they advanced the entire value of the cotton, which, ac- 
cording to the agent’s declaration, had been delivered to, received, and 
shipped by defendant. If, under these circumstances, the company is 
not liable, a carrier’s agent, without receiving a single bale of cotton, 
may attest that he has received one thousand bales, discount the bill of 
lading, retain the proceeds of the discount, do this under color and by 
virtue of his agency, and not bind his principal! 

In this case there was no intention of deceiving plaintiffs. This we ad- 
mit, but, so faras third parties are concerned, what difference would there 
be between the error or fraud of an agent ? (If not liable for the error, 
the company would not be liable for the fraud, and the bill of lading 
would lose its value, become a snare, a suspected and dangerous instru- 
ment.) 

To decide the question presented it is useless, it seems, to refer to the 
jurisprudence of other States; we have but to open and read the statute 
of 1868. It was enacted for the express purpose of fixing, in and for 
Louisiana, the legal value of a bill of lading. With the provisions of 
that law planters and merchants are now conversant. The bill of lading 
has the value of a sale, the stipulation of which can not be changed, can 
not be limited, except in one way, that indicated in the statute; that is by 
the words “ not negotiable” plainly written or stamped on its face. No 
other reservation, written or printed, shall have any force or effect what- 
soever. These are the terms of the statute. 

The law of 1868 was enacted in the interest of commerce; it created 
one of the most important branches of our credit; it secures the most 
legitimate transaction; it sanctioned, legalized, and perfected a fair but 
imperfect custom which prevailed before its adoption, and it is by far 
wiser and more equitable than the vacillating and doubtful jurisprudence 
of other’ States. It guards against carelessness and error, against sur- 
prise and deceit, against forgery and fraud. } If, as to third parties, it 
could be explained or contradicted, the bill of lading, though negotiable, 
could but seldom be negotiated) 

If, as provided in the law of 1868, the carrier can not take advantage 
of any written or printed reservation attached in advance to a bill of 
lading, of a reservation apparent to all, how could it be allowed to take 
advantage of that which not only is not written, printed, or apparent, but - 
which, if admissible or admitted in evidence, would entirely or partially 
contradict the absolute terms, the positive figures of a bill of lading ? 
For instance, were the agent to write across the bill the declaration that 
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the principal is not responsible for the quantity thereon specified,.would 
that declaration justify the delivery of less than the expressed quantity ? 
Most assuredly not. 

As to the holder of a bill of lading, the only inquiries should be, does 
the instrument bear the signature of a real, a recognized, a proper agent ? 
If it does, then did that recognized agent appear to have acted within 
the scope of the delegated authority? If he did, the instrument, whether 
delivered through error or fraud, is binding on the carrier. The error 
or fraud of an agent is not to be visited on the victims of his negligence 
or infidelity, but on those who created the trust; otherwise the nego- 
tiable instrument shall cease to be, as it now is, a letter of credit, a pro- 
clamation, to every purchaser or transferee, that all it contains is right. 

For these, and the reasons by him alleged, I concur in the opinion de~ 
livered by his honor, Mr. Justice Spencer. 


No. 6338. 


CuHarRLEs A. ConraD vs. JOSEPH PatzeELT. JAMES JACKSON, INTERVENOR 
AND THIRD OPPONENT. 


A lessee whose property has been provisionally seized, may release it by giving one 
of three different kinds of bond: 

First—He may give a bond, whose amount is to be fixed, on his application, by the 
judge, conditioned that he will satisfy whatever judgment may be rendered 
against him, or, return the property. 

Second—He may give a forthcoming bond, for the amount of the claim, or value of 
the property, to.be ascertained by appraisement. 

Third—He may give an absolute bond to satisfy whatever judgment may be ren- 
dered against him, embracing no obligation in the alternative. 

The release bond given by the lessee, in order to recover possession of the property 
provisionally seized, is the substitute for, and stands in the place of the prop- 
erty, and any subsequent lessor, who acquires a lien on said property, possesses 
a lien superior to that of the lessor whose seizure has been released. 

After fifteen days from the removal of the lessee’s property from the leased prem- 
ises, the lien of the lessor is prescribed. 

A lessor who has a lien on goods on his premises seized, and sold under a fieri 
Sacias, may intervene by rule, and claim to be paid by preference out of the pro- 
ceeds. 


| toe from the Fifth District Court, parish of Orleans. Cullom, 
J. 


Charles A, Conrad and James Brewer, for plaintiff and appellee. 
I. Tharp, for defendant. 
_J. Ad. Rozier, for intervenor. 
The opinion of the court was delivered by 
-Marr, J. Joseph Patzelt leased from Charles A. Conrad the store No, 
172 Camp street, for the term of one year, ending the thirty-first of 
30 
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October, 1874, for nine hundred and sixty dollars, payable monthly, re- 
presented by twelve notes of eighty dollars each. 

At the expiration of the term seven of these notes remained unpaid. 
Patzelt declined to renew the lease at a reduced rate, and held over, 
with the understanding that he was liable to be turned out at any time 
if Conrad should find a tenant by the year. 

Patzelt leased the store No. 57 Camp street from James Jackson, and 
on the eleventh of March Conrad, having learned that he was about re- 
moving from No. 172 Camp street, brought suit for the rent due him, 
say, for seven months up to the expiration of the lease and for five 
months after, up to April, 1875, in all nine hundred and sixty dollars; 
and he caused to be provisionally seized the furniture and effects which 
still were on the premises No. 172 and those which had been removed to 
No. 57 Camp street. 

On the thirteenth of March counsel for Patzelt obtained an order of 
court that “ defendant be allowed to bond the seizure on furnishing good 
and solvent security in the sum of oue thousand dollars, conditioned as 
the law directs.” 

On the same day Patzelt gave bond in favor of the sheriff, for one 
thousand dollars, with security, “the condition of which is such that 
if the said defendant shall satisfy such judgment as may be rendered 
against him in the suit pending, as above mentioned, then this obligation 
to be void, or else to remain in full force.” 

The surety justified under oath, and on the same day the sheriff trans- 
ferred the bond to the plaintiff, Conrad, as the law requires. 

On the seventeenth of March the plaintiff, showing to the court that 
“the bond furnished by the defendant, upon the execution of which the 
release of the property provisionally seized in this suit was ordered, is 
insufficient in amount and is not such a bond as is required by law in 
such cases,” took a rule on defendant to show cause why “he should 
not furnish bond in the sum of two thousand dollars, conditioned ac- 
cording to law.” 

This rule was submitted on the admission of Patzelt that the property 
provisionally seized was of a value not less than three thousand dollars, 
and the admission by Conrad that the bond already filed was “ sufficient 
in amount to cover the amount claimed, with interest accrued to the 
date it was filed.” 

The court ordered defendant to furnish bond in the sum of fifteen hun- 
dred dollars, “ conditioned as the law directs,” and on the twenty-fifth of 
March defendant gave a new bond, with the same surety, who again justi- 
fied under oath. The second bond was immediately transferred by the 
sheriff to the plaintiff, and it was identical with the first in all respects ex- 
cept as to the date, the twenty-fifth of March instead of the thirteenth, 
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and the amount, fifteen hundred dollars instead of one thousand dollars. 

The suit was contested, and final judgment was rendered in Novem- 
ber, 1875, on which a writ of fieri facias issued on the fourteenth of De- 
cember, under which the sheriff seized and advertised for sale on the 
third of January, “all the furniture and movable effects contained in 
the premises No. 57 Camp street.” 

On the thirtieth of December, before the sale, James Jackson filed his 
petition of intervention and third opposition, stating that he had let the 
premises to Patzelt, by lease in writing, for a term beginning the fif- 
teenth of March, 1875, and ending the fifteenth of September, 1876, on 
account of which Patzelt was indebted to him in the sum of four hun- 
dred and fifty dollars for three months rent due and thirteen hundred 
and fifty dollars for nine months rent to become due, and he claimed a 
lien, privilege, and right of pledge on the movables seized, and prayed 
for judgment to be paid out of the proceeds of the sale about to be made 
by the sheriff. 

The sheriff did not remove the property, but sold it on the premises, 
No. 57 Camp street, which Patzelt had occupied under the lease from 
Jackson from March, 1875, up to the sale, third of January, 1876. 

The judgment of the court below dismissed the claim of Jackson so 
far as Conrad was concerned, but awarded him, as against Patzelt, the 
full amount sued for; and the case comes up on Jackson’s appeal. 

On the trial Jackson’s counsel took a bill of exceptions to the ruling 
of the court in refusing to allow him to prove that the surety on the re- 
lease bond was: well able to satisfy the obligation. The rights of the 
parties do not depend on the sufficiency of the surety. The surety jus- 
tified, and, if the question were of any importance, as it is not, the legal 
presumption would be, in the absence of proof, that no change had 
taken place in his condition. 

It was suggested in argument and in the printed brief of counsel 
for appellee that there had been laches and negligence on the part of 
Jackson in allowing Patzelt to become so largely indebted to him. If 
there were any force in this it would be somewhat diminished by the fact 
that Patzelt was in arrears to Conrad for twelve months rent, nine hun- 
dred and sixty dollars—seven months under the lease and five months 
under the reconduction—while he owed Jackson for rent due four hun- 
dred and fifty dollars, for three months only. 

Again, it is urged that Jackson had notice of Conrad’s rights; that the 
suit was notice; and, as part of the furniture was seized in the store let 
by Jackson to Patzelt, he must be presumed to have had actual knowl- 
edge. 

So far as notice by suit is voncerned, the correct rule seems to be this: 
where the title to property is in litigation, or where, there being no 
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dispute as to the title, property is under seizure and remains in custodiam 
legis to enforce some right or lien or privilege upon it, the pendency of 
the suit is notice to this extent, that no one can acquire from or against 
one of the parties any right or title in or to the property to the preju- 
dice of that which may be awarded to the other party by the judgment. 
This is not because of any presumption of actual knowledge, but it is 
because the law, having laid hold on the property for the purposes of 
the suit, will not permit the ends of justice and the rights of those who 
have invoked its aid to be thwarted or defeated by transfers or changes 
or divestiture of title pendente lite. The reason of the rule ceases, and 
the rule itself is no longer applicable, when the law allows a bond to be 
substituted for the property, when the seizure is released, and when the 
law relinquishes its grasp on the thing itself and perniits the owner, or 
person claiming to be the owner to resume the control and power of dis- 
posal of which he had been temporarily deprived by the seizure. 

The fact that part of the furniture had been seized in the store leased 
to Patzelt by Jackson does not create even a presumption that he had 
actual knowledge. The notes which Patzelt gave to Jackson for the 
rent were dated the severteenth of February. The date seems to have 
been omitted in the lease, but the term commenced on the fifteenth of 
March. The inference is that the contract of lease was agreed upon, 
most probably it was signed, on the day of the date of the notes, which 
are in accordance with its terms, one hundred and twenty-five dollars a 
month from the fifteenth of March to the fifteenth of September, and one 
hundred and fifty dollars a month for the ensuing year. It is quite 
common, in all respects regular and lawful, for parties to sign contracts 
of lease and rent notes, for a term to begin at a later date; and if this 
contract was concluded and signed on the seventeenth of February, as 
the date of the notes indicates, there was no occasion for Jackson to be 
on the premises when Patzelt took possession, and there was no reason 
why the keys should not have been delivered to Patzelt as soon as the 
contract was completed. At any rate, Patzelt must have had the keys 
before, as he commenced moving on the eleventh of March, and it 
would have been a mere accident if Jackson had happened to be on the 
premises and to have known of the seizure. 

If Jackson is to be charged with notice by reason of the suit, he must 
have the benefit of the information afforded by the proceedings in the 
suit, that the rent claimed by Conrad was only nine hundred and sixty 
dollars; that Patzelt had given security to cover that amount; that the 
seizure had been released; and that the property seized and which was 
removed into his store was of a value not less than three thousand 
dollars. 

These considerations are by no means determinative. Two lessors 
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claim a fund which is not sufficient to pay the rent due to both. One of 
them, Conrad, brought suit for the rent due him and caused the prop- 
erty subject to his right of pledge to be provisionally seized. The other, 
Jackson, acquired a right of pledge on the same property after this 
seizure had been set aside or released on bond, ample in amount, with 
good and solvent security, conditioned to satisfy such judgment as might 
be rendered in the suit; and the fund for which they contend is the pro- 
ceeds of that property, sold by the sheriff under jieri facias, issued upon 
the judgment obtained by Conrad, for the rent due him, in the suit in which 
the provisional seizure was made. It becomes necessary therefore to as- 
certain what were the rights of Conrad, and what were the rights of Jack- 
son, with respect to this property at the time it was seized by the sheriff, 
and sold under the jieri facias. 

When we consider how much of the property in the city of New Or- 
leans is occupied by lessees who give no other security for the rent than 
that afforded by the movable effects which they put into the leased 
premises, the importance of the issues thus presented for solution will 
be fully appreciated. 

The judge of the court below and the counsel for appellee call the re- 
lease bond given in this case a forthcoming bond. It may be of much 
more importance to ascertain the effect of the bond than to inquire as to 
the name by which it shall be designated. Nevertheless, it is well to see 
whether this is really a forthcoming bond. 

In some of the States where property seized under execution is claimed 
by a third person, he is allowed to retain it in his possession on giving 
bond to abide the result of a trial of the right of property; and the de- 
fendant in execution is also allowed to retain the property seized until 
the day of sale, on giving bond to have it forthcoming at that time. 

We have, also, a forthcoming bond, which, by the act of 1842, re-en- 
acted in 1855, p. 477, and in Revised Statutes, section 3411, the defendant 
in execution whose property has been seized is permitted to give, and, on 
giving it, he is allowed to retain the property in his possession until the 
day of sale. 

A forthcoming bond has for its object the delivery of the property de- 
scribed, and there can be no such thing as a forthcoming bond without a 
description of the property, so that it can be identified, and a stipulation 
for the delivery of that property at a specified time and place, for a 
specified purpose. 

It will be observed that the amount of the forthcoming bond has no 
reference to any debt to be paid. It stipulates for the delivery of the 
property; and as the object is to secure that delivery, the amount is fixed 
solely with reference to the value of the property, sufficiently above the 
value to cover it fully in case of default. 
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No one can read the bond given in this case and call it a forthcoming 
bond in any legal sense of that term. The only description it contains of 
the property seized is: “The furniture and movables in the premises 
No. 57 Camp street and No. 172 Camp street;” and it recites that the prop- 
erty thus described had been provisionally seized, and the seizure set 
aside and the property released on defendant giving this bond, the con- 
dition of which is absolutely and unqualifiedly to satisfy such judgment 
as may be rendered against him in the suit. 

But, it is said this bond must be interpreted with reference to the law 
under which it was given; and if it does not stipulate for the return 
of the property, that stipulation must be supplied. It is true that where 
the law or the order under which a bond is given prescribes the condi- 
tion, the court may well reform it, and make it what the law or the order 
requires. But, where the law permits-a party to give a bond with alter- 
native conditions, he may select one of the alternatives and omit the 
other. 

The Code of Practice gave the right to seize provisionally in certain 
cases, but it did not authorize the defendant to have the seizure set aside 
or released on bond, as in cases of attachment and sequestration. Ships 
and other vessels were subject to this seizure; and as the law did not per- 
mit the release on bond, masters and owners were subjected to great 
inconvenience and hardship, being compelled either to pay the demand 
on which the seizure was made, however unjust it might be, or to keep 
the vessel at the wharf idle until the suit could be decided. The Legisla- 
ture applied the proper remedy by amending the Code of Practice, and 
providing that “ whenever ships or other vessels are provisionally seized 
the defendant shall be permitted to have the seizure set aside on execut- 
ing bond in favor of the plaintiff, as in cases of attachment.” Act of 
1839, No. 53, section 12. 

Referring to the Code of Practiee, as it was at that time, it will be seen 
that the condition of the release bond in cases of attachment was abso- 
lute, without qualification, that defendant “ will satisfy such judgment as 
may be rendered against him in the suit pending.” Original article 259. 

In 1852 article 259 was so amended as to allow defendant to have the 
property attached released on giving bond conditioned to “satisfy such 
judgment, to the value of the property attached, as may be rendered 
against him in the suit pending.” Of course, bonds given for the release 
of ships and other vessels provisionally seized were subject to this modi- 
fication. Thus the law stood; and property provisionally seized for rent 
could not be released on bond. There was some reason for this. The 
law gives the lessor, “for the payment of his rent, a right of pledge on 
the movable effects of the lessee which are found on the property leased.” 
C. C. article 2705 (2675), and he “ may take the effects themselves and 
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retain them until he is paid.” Article 3218 (3185). When property pro- 
visionally seized, or seized on any other mesne process, is released on 
bond, it is not in legal custody, and it returns to the possession of the de- 
fendant precisely in the condition in which it was seized, except that, 
quoad that seizure, the bond has been substituted for it, and it can not 
be seized again under the same writ. 

The law authorizes the lessor, in case the movables on which his right 
of pledge exists have been removed from the leased premises, to pursue 
and seize them within fifteen days, provided they can be identified and 
continue to be the property of the lessee. C. C. article 2709 (2679). And 
if the effects provisionally seized for rent should be released on bond, the 
defendant, the lessee, might sell them, or might put them into other 
premises, leased from another lessor, so that the first lessor could no 
longer exercise his right of pledge, and he would be compelled to give up 
his security on the property itself and to look to the bond alone, which 
the law has permitted to be substituted for the property. The right of 
pledge exists so long as the property remains on the leased premises, 
and it may continue for fifteen days after the removal; but if it has been 
removed, and the fifteen days have elapsed, the right of the lessor is 
gone, and he has no higher or different claim upon the property than any 
other ordinary creditor. 

No doubt the peculiar nature of the right given to the lessor caused 
seizures for rent to be excepted from the operation of the remedial 
statutes, which permitted the release on bond of property provisionally 
‘seized to enforce mere privileges. The precise object of the provisional 
seizure by the lessor is to prevent the removal of the effects out of the 
leased premises, which might be fatal to his rights; and there was appa- 
rent incongruity in the lessor’s right.of pledge and right to keep the 
property until his rent was paid, and the right of the lessee to have the 
provisional seizure of the property, to enforce the lessor’s rights, re- 
leased on bond. The law would not, therefore, permit the property sub- 
ject to the lessor’s right to be taken out of his control, except to go into 
legal custody, to be detained, condemned, and sold for the benefit of the 
lessor. 

But at length the Legislature, sole judge in questions of policy and ex- 
pediency, chose to put all defendants Whose property might be provis- 
ionally seized on the same footing, whatever might be the cause of the 
seizure. By act approved the sixth of July, 1867, it was provided that 
“whenever ships, vessels, or any other property are provisionally seized, 
the defendant shall be permitted to have the seizure set aside on execut- 
ing his obligation, with a good and solvent security, for whatever amount 
the judge may determine as being equal to the value of the property to 
be left in his possession, or the condition of said bond to be that he will 
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satisfy such judgment as may be rendered against him, or return the 
property.” 

This section figures as part of the Code of Practice, article 289, third 
clause, the word “ or,” italicised above, between the word “ possession ” 
and the words “the condition,” being omitted. There can be no doubt 
that seizures for rent are subject to this law, and this court so decided 
expressly in Lepretre vs. Barthet, 25 An. 124. 

The Legislature thought proper to make another amendment to the 
Code of Practice, by act approved the ninth of September, 1868. This. 
act relates exclusively to provisional seizures at the instance of lessors; 
and it permits the lessee in all cases to have such seizure released “ upon 
executing a forthcoming bond or obligation with a good, solvent security 
for the value of the property to be left in his possession, or for the 
amount of the claim, with interest and costs; provided further, that the 
value of the property shall be fixed by the sheriff, or one of his deputies, 
with the assistance of two appraisers, selected by the parties, twenty- 
four hours notice being previously given to the lessor or his counsel to 
select an appraiser.” 

This act now forms part of the Code of Practice, article 287. It in no 
manner conflicts with the act of the sixth of July, 1867, now part of the 
Code of Practice, article 289, and both are in force. The effect is that, no 
matter what property may be provisionally seized, whether at the suit of a 
lessor, for his rent, or of any other person, for any other of the causes 
specified in the Code of Practice, the defendant is permitted to have the 
seizure set aside on giving bond for whatever amount the judge may de- 
termine, conditioned to satisfy such judgment as may be rendered 
against him or restore the property. If the defendant desires to avail 
himself of the permission granted him by this act, he must apply to the 
judge to fix the amount of the bond. 

The act of 1868 is restricted to seizures by lessors; and it permits the 
lessee to have the seizure released on giving a forthcoming bond or obli- 
gation for the value of the property or the amount of the claim, with 
interest and costs. If the lessee should prefer to avail himself of this. 
act, the law makes it the duty of the sheriff, where the bond is to be for 
the value of the property, to fix the value by an appraisement, in which 
both parties are represented; and no action by the judge is required, 
and no application is to be made to the judge. 

In this case the value of the property was so much in excess of the 
amount of the claim that defendant had no occasion to give a forth- 
coming bond, or to incur the expense and delay of an appraisement. 
He was a dealer in furniture; and the property seized was his stock in 
trade, merchandise which he was actually removing into the premises 
recently leased by him. His business was necessarily suspended, and 
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the removal of his goods stopped while the seizure lasted; and he pre- 
ferred to avail himself of the act of 1867, because it was more expedi- 
tious, and more economical]. It was the work of a few minutes only, an 
ex parte proceeding, in open court, or at chambers, to have the amount 
of the bond fixed by the judge; and nothing more was to be done after 
that but for the defendant to go to the sheriff's office with his security 
and sign the bond. 

The mere wording of the bond shows that the sheriff understood that 
he was acting under the law of 1867; he adopted its phraseology, and he 
observed all its requirements, taking the bond upon the order of the 
judge, and for the amount fixed by him. 

We have designated these two acts, the one as the act of 1867, the 
other as the act of 1868; but it will be observed that the act of 1868 
forms part of the Revised Code of Practice, article 287, while the act of 
1867 is part of article 289. The Revised Code of Practice was adopted 
as a whole, as a single act of the Legislature, approved on the fourteenth 
of March, 1870; and if there should be-any conflict in these two articles, 
article 289 must prevail, because it is the last expression of the legisla- 
tive will. 

There is no conflict however. By article 289 the defendant in any case 
of provisional seizure may have the seizure set aside on giving bond in 
an amount to be fixed by the judge, conditioned to satisfy such judg- 
ment as may be rendered against him, or return the property. By 
article 287 the lessee may have the seizure released on giving a forth- 
coming bond or obligation for the value of the property or the amount 
of the claim. Both are remedial statutes; one applies to every possible 
case of provisional seizure, the other is applicable to seizures by lessors 
alone. Both are intended for the convenience and benefit of the de- 
fendant alone; and he may avail himself of the relief afforded by the 
one or the other, as his interest and convenience may require. 

It was to the interest of defendant to give the bond in the form in 
which it appears; and this was his deliberate choice. It is not possible 
to admit any other hypothesis, when we remember, in addition to what 
has just been stated, that defendant. gave two bonds, one on the 
thirteenth, the other on the twenty-fifth of March; that these bonds are 
identical, except as to dates and amounts; and that defendant had the 
benefit of the advice and assistance of his counsel in fixing the amounts 
and giving both bonds. 

If a defendant is permitted to give a bond with an alternative con- 
dition, what law, what reason, forbids him to select that one of the 
alternatives which best accords with his interest and his convenience ? 
By the act of 1868, defendant might have given a forthcoming bond; 
but he was not compelled to do so. This act, like that of 1867, is 
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permissive, not mandatory. The great relief which these two acts had in 
view, the great change which they effected, was in permitting the defend- 
ant, in any and all cases of provisional seizure, to have the seizure set 
aside on bond; and while the one act permits this to be done by a bond 
conditioned to satisfy such judgment as may be rendered or return the 
property, and the other permits the lessee to give a forthcoming bond, 
‘neither act forbids the defendant to give a bond conditioned, absolutely, 
to satisfy such judgment as may be rendered against him, or declares 
such a bond to be invalid. 

Defendant did not give a forthcoming bond; he chose to give a bond 
to satisfy such judgment as might be rendered against him. If he had 
chosen to give a bond conditioned to satisfy such judgment or return 
the property, it would have been no better security than the bond which 
was actually given, since it would have been entirely at the option of 
defendant whether to have satisfied the judgment or to have returned 
the property, if he could have done so. If a person who has given a 
bond, conditioned to do one or the other of two things specified, may 
discharge his obligation by doing one of them, it is not possible to sug- 
gest any good reason why he might not legally and validly have made 
his election in limine, and have omitted one of the alternatives, as was 
done in this case. 

In LePretre vs. Barthet, 25 An. 124, the lessee gave a bond conditioned 
precisely as the bond is in this case. In a suit against the surety, it was 
objected that no law authorized the bond. The court said it was au- 
thorized by the act of the sixth of July, 1867; and the judgment of the 
court below against the surety was affirmed. 

. If we undertake to reform the bond in this case by inserting the 
words in the condition, :“ or return the property,” we shallincur the.risk 
of making a contract for the parties, which they did not choose to make 
for themselves, instead of interpreting and giving effect to that which 
they actually did make. 

The bond is not a forthcoming bond; and it is to no purpose to say 
that the defendant had a right to give a forthcoming bond. The fact 
still remains that he did not give a forthcoming bond; and our business 
is to ascertain what he did, not what he might have done, in the free 
exercise of his will and election. 

But, call this bond what we may, what was its effect? The act of 1839 
permits the defendant to have the seizure set aside; the act of 1867 per- 
mits the defendant to have the seizure “ set aside,” and the act of 1868 
permits the lessee to have the seizure “ released.” Whether the seizure 
be “set aside,” or whether it be “released,” the property ceases to be in 
the custody of the law; and it returns to the possession of the defend- 
ant, precisely as if no such seizure had been made. 
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The proceeding in rem in the admiralty is quite analogous to our pro- 
visional seizure. The admiralty warrant lays hold on the ship or other 
property, and retains it in legal custody until some one appears and 
claims it, and procures it to be released on bond. When the bond is 
given, the property is restored to the claimant; and it goes into his 
possession precisely as if no such seizure had been made, and subject to 
the liens existing at the time the seizure was made, except that the bond 
has taken the place of the property, with respect to that seizure, and the 
property is released from the lien under which that seizure was made. 
Other liens existing at the time, or those that may be after acquired, 
will be preferred to the demand:secured by the bond. See the “ Timor,” 
4 Blatchford 93, decided by the late Justice Nelson of the Supreme Court 
of the United States. The “T. P. Leathers,” 1 Newberry 432; 4 Abbott’s 
Digest, No. 488; Benedict’s Admiralty Practice, sections 447, 497. 

In Brandon vs. Bobo, 12 An. 616, where property was seized under 
execution, and the defendant gave a forthcoming or delivery bond under 
the act of 1842, Revised Statutes, sec. 3411, the court held that he might 
validly sell the property before the day fixed for the delivery, and that 
it could not be pursued in the hands of the vendee. In such case the 
only recourse of the sheriff or of the seizing creditor is on the bond. 

In Harralson vs. Boyle, 22 An. 210, a provisional seizure was made for 
rent, and the defendant gave bond under the act of 1867, conditioned to 
satisfy such judgment as might be rendered or return the property. 
Subsequently, he sold part of the property. The lessor, having obtained 
judgment for his rent, about three months after the provisional seizure, 
with recognition of his privilege, seized, under fieri facias, the property 
which had been sold by the lessee after the release on bond. The court 
said the lessor’s right to follow the property which had been removed 
from the leased premises continued for fifteen days only; and the title of 
the purchaser was maintained. Whether the property has been provis- 
ionally seized and released on bond, or whether it has not been provis- 
ionally seized, the lessor’s right ceases at the expiration of fifteen days 
after the removal from the leased premises. 

It seems too clear for argument that if the defendant in execution, 
having given a forthcoming or delivery bond, or the lessee, having given 
a release bond, may validly sell the property, that he might also pledge 
it, or subject it to the right of pledge by removing it into premises leased 
from another lessor; and this does not depend upon the form of the 
bond. It results from the effect of the bond, from the release of the 
seizure, and the resumption by the owner of his power and dominion 
over that which is his, and which is in his possession. It follows that 
when Patzelt’s property, provisionally seized by Conrad, was released on 
bond, and was placed in the premises leased to Patzelt by Jackson, that 
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Jackson’s right of pledge attached to it; and after the expiration. of 
fifteen days Conrad’s right of pledge was barred, lost by prescription, 
and he was remitted to the security afforded him by the bond. 

Blanchin vs. Fashion, 10 An. 49, and Harrison vs. Jenks, 23 An. 707, 
have been cited as establishing a contrary doctrine as to the effect of the 
release on bond of property provisionally seized. It will be seen that 
our courts do not follow the rule in the Admiralty that the release 
bond, in a seizure in rem, extinguishes the lien under which the seizure 
was made. The difference is that the release, on bond, of property pro- 
visionally seized, restores it to the condition in which it was at the time 
the seizure was made, subject to the lien or privilege under which the 
seizure was made, and to all other liens which existed at that time, just 
as if no such seizure had been made ; and this is precisely what was de- 
cided in Blanchin’s case, and in Harrison vs. Jenks. 

Blanchin brought suit against the steamboat Fashion and owners, 
and caused the boat to be provisionally seized. The boat remained in 
the custody of the sheriff for one day, and the seizure was set aside on 
a bond conditioned exactly as the bond is in this case. At that time 
privileges against steamboats were prescribed by the lapse of sixty days. 
Blanchin’s account began in January, and on the tenth of March he re- 
covered judgment for the whole amount, and on the twenty-third of 
March the boat was seized by the sheriff under fieri facias issued on that 
judgment. The proceeds of sale under this writ were brought into court 
for distribution, and Blanchin claimed the whole amount of his debt, 
with privilege. The court said the release of the boat on bond did not 
extingnish the privilege for which the seizure was made; it simply left 
that privilege in the exact condition in which it was at the time the re- 
lease bond was given. “During the one day that the boat was in actual 
custody the prescription of sixty days ceased to run. The release on 
bond took the boat out of legal custody; and the prescription began to 
run again immediately so far as other creditors were concerned. The 
prescription was arrested by the seizure on the twenty-third of March, 
but, in the concurso, all the items in Blanchin’s account prior to sixty- 
one days before the twenty-third of March were prescribed and ceased 
to operate as a privilege. The seizure did not create the privilege, nor 
did the release on bond extinguish it. It was extinguished by the lapse 
of time. The prescription was suspended while the boat was in the cus- 
tody of the law; it began to run again the moment the law relinquished 
its hold on the property. 

In Harrison vs. Jenks, 23 An. 707, the plaintiff seized provisionally for 
rent, and the seizure was set aside on bond. The defendant remained in 
the same premises, the house let to him by Mrs. Harrison, and the prop- 
erty was not removed, but remained in the same premises as before the 
seizure. 
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The persons who had sold the furniture to Jenks sequestered it a few 
days before the seizure by Mrs. Harrison; and they maintained that Mrs. 
Harrison’s right as lessor was extinguished by the release bond. The 
court held that a privilege which does not depend upon the seizure is not 
extinguished by the release of that seizure. When the seizure was re- 
leased the property remained just as it was before, in Mrs. Harrison’s 
house, subject to Mrs. Harrison’s right of pledge. That is, the release 
restored the property to the exact condition in which it was at the time 
the seizure was made. 

Conrad seized for rent, and the seizure was set aside on bond. At the 
time this seizure was made part of the property subject to Conrad’s 
right of pledge had been removed out of the premises. Availing him- 
self of the right given to the lessor by the Civil Code, Conrad followed 
the property and seized it within the fifteen days. When the seizure was 
set aside, on the thirteenth of March, Conrad’s right of pledge was not 
extinguished; and if the property had remained in his house, his right 
of pledge would have continued just as in Harrison vs. Jenks. But that 
which the release on bond did not do was fully accomplished by the re- 
moval of the entire property out of the premises of Conrad into the 
store and premises of Jackson, and by the lapse of fifteen days after 
that removal; and Conrad’s right of pledge, which existed for fifteen 
days, and for fifteen days only, after the removal, was extinguished, no 
longer existed at the expiration of the term. 

It has been suggested that when Conrad scized under the fieri facias, 
Jackson should have seized also, and that his failure to do so gave Con- 
rad a right of preference. But this proposition is wholly untenable. In 
Sheldon vs. Canal. Bank, 11 Rob. 181, it was held that the mere seizure 
by the sheriff does not divest the debtor of his property. In this case 
the sheriff did not remove the property; it continued on the same prem- 
ises, and still belonged to the lessee, and Jackson intervened and assert- 
ed his right before the sale. 

In Robinson vs. Staples, 5 An. 712, the plaintiffs seized under fieri 
facias. The lessors of the debtor, Staples, took a rule on Robinson, plain- 
tiff, to show cause why the proceeds of the sale about to be made “to 
to the amount of the entire rent due and to become due,” should not be 
paid to them as privileged creditors; and the court of first instance 
maintained this right and claim of the lessors. 

Judge Slidell, delivering the opinion of this court, affirming the judg- 
ment in favor of the lessors, said: “ It is not well argued by plaintiff's coun- 
sel that the lessors can not have their privilege in this case because they 
did not make a provisional seizure under the statute. THE PROCEEDING 
WAS UNNECESSARY, THE PROPERTY BEING ALREADY in custodiam legis.” 

In Harmon vs. Juge, 6 An. 768, two attachments were levied on a stock 
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of goods, and they were afterward sold under fieri facias on the judg- 
ment, with privilege, in favor of the attaching creditors. Harmon, the 
lessor, after the sale, before the delivery of the goods, took a rule on the 
seizing creditors to show cause why the rent due him should not be paid 
out of the proceeds in the hands of the sheriff; and the judgment of the 
court below, in his favor, was affirmed by this court. 

In Vaught vs. the City, 12 An. 339, the property of defendant was 
seized under fieri facias. Some twenty-five days after this seizure, be- 
fore the sale, McLin intervened, and claimed the lessor’s right of pledge 
on the movables. The court held that this was proper proceeding, by 
intervention and third opposition, without seizure of the effects already 
under seizure, and that the lessor was entitled to be paid the full amount 
of his rent out of the proceeds of the sale under fieri facias. The court 
said: “ When McLin asserted his privilege it is clear that the defendant 
in execution had not been divested of his title to the property thus 
seized, and that the property had not been removed from the leased 
premises.” 

In Case vs. Kloppenburg, 27 An. 482, it was held that the lessor could 
not prevent the sale, under fieri facias, at the suit of an ordinary cred- 
itor, of the effects of the lessee found on the leased premises ; and that 
he must intervene and assert his right to the proceeds contradictorily 
with the seizing creditor. 

But it is said the condition of therelease bond has been complied with 
by the surrender of the property, and by the sale by the sheriff, so that 
the bond is not available as security to Conrad. It would be premature 
and improper for us to express any opinion now as to the effect of the 
release bond, so far as the surety is concerned. The plain answer to the 
objection is that there is no stipulation in the bond for the surrender or 
the return of the property. But, if it had been a forthcoming bond, the 
property, after the release of the provisional seizure, had become sub- 
ject to Jackson’s right of pledge; it was in Jackson’s house, construc- 
tively in Jackson’s possession, and by timely and proper proceeding, he 
asserted his right before the sale, as in Robinson’s case, 5 An.; Harmon’s 
case, 6 An.; and McLin’s case, 12 An., and, as in these cases, the prop- 
erty was not removed from the leased premises in which it was found 
until after the sale by the sheriff. Patzelt could not have surrendered 
it, nor could he have removed it, nor could he have authorized the sheriff 
to seize it, nor could it have been sold at the instance of any ordinary 
creditor, except in subordination to Jackson’s superior right of pledge. 

It is urged that this interpretation of the law will defeat the right of 
the lessor, and will make the provisional seizure the means of extinguish- 
ing his pledge. The answer is, the lessor may lock the doors and pre- 
vent the removal of the effects until the rent is paid, but if he should be 
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compelled, or should choose to resort to provisional seizure, the same 
law which gives him that right gives the lessee the right to have the 
seizure set aside on bond. The law requires a good and sufficient bond. 
It is the lessor’s right to have such a bond; and in this case Conrad 
appeared, and, at his instance, the court increased the bond to an amount 
exceeding by one half the debt sued for. 

The judgment of the court below discriminates between these lessors; 
and it gives the preference to the one from whose premises the property 
had been removed more than nine months before the sale, while it de- 
nies any right of pledge whatever to the lessor on whose premises the 
property had been for more than nine months, and on whose premises 
it was found and was seized and sold. 

It must be remembered that if Conrad is a favored creditor, Jackson 
is an equally favored creditor; that Conrad’s right of pledge was extin- 
guished by the lapse of time after the removal of the property from his 
premises; that Conrad had the security of a bond, the sufficiency of 
which as to the amount and solvency of the surety has not been ques- 
tioned, while Jackson has no other security than that afforded him by 
the proceeds of the property on which he had the right of pledge at the 
time it was seized and sold under the fieri facias; that Jackson has done 
nothing by which the right given him by the express terms of the law 
has been impaired; and if it is a hardship for Conrad to be remitted to 
an action on the bond, which is simply the effect of the law which he 
invoked, it would be a much greater hardship for Jackson to be de- 
prived of the only security which the law affords him and to lose his 
entire rent. 

But the controversy is not to be determined by any argument ab 
inconvenienti. Its proper solution depends upon the law; and that law 
which authorizes the lessee to have the provisional seizure set aside on 
bond necessarily remits the lessor to the security afforded him by that 
bond if the lessee should remove the property, or incumber it, or subject 
it to the right of pledge in favor of a new lessor, or so deal with it that 
it could not be reached and made available under the ordinary process 
of fieri facias; and such is the category in which this property was 
placed by the removal into the store leased from Jackson. 

The judgment appealed from is clearly erroneous in so far as it gives 
priority to the claims of Conrad. Since the judgment was rendered all 
the rent notes of Patzelt, held by Jackson have matured, and it is 
proper that the judgment should be amended in that respect. 

It is therefore ordered, adjudged, and decreed that the judgment ap- 
pealed from in so far as it dismisses the reconventional demand of 
Joseph Patzelt be affirmed; that the said judgment in so far as it is in 
favor of James Jackson and against Joseph Patzelt be amended as here- 
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inafter set forth; and that in all other respects the said judgment ap- 
pealed from be avoided and reversed. And it is further ordered that 
the intervention and third opposition of James Jackson be maintained; 
and accordingly that the said James Jackson do have and recover of 
and from Joseph Patzelt the sum of eighteen hundred dollars ($1800), 
with interest at the rate of eight per cent per annum on the sum of one 
hundred and fifty dollars ($150) from the fifteenth day of October, 1875, 
and like interest on the like sum from the fifteenth day of each and 
every succeeding month up to and including the fifteenth day of Sep- 
tember, 1876, until paid, and that the same be paid first and by priority 
and preference over the claim of Charles A. Conrad, out of the proceeds 
of the property and effects seized on the premises No. 57 Camp street, 
leased by James Jackson to Joseph Patzelt, sold by the civil sheriff of 
the parish of Orleans under the writ of jfieri facias issued upon the judg- 
ment in favor of Charles A. Conrad against Joseph Patzelt, No. 6408 of 
the docket of the Fifth District Court for the parish of Orleans; and it 
is further ordered, adjudged, and decreed that the costs of the inter- 
vention and third opposition of James Jackson in the court below and 
the costs of this appeal be paid by the said Charles A. Conrad. 


CoNCURRING OPINION. 


Eaan, J. The lessor has for the payment of his rent and other obliga- 
tions of the lease a right of pledge on the movable effects of the lessee 
which are found on the property leased. C.C. 2705. This gives the 
lessor a preference right of payment out of the proceeds of such mova- 
ble effects and also the right to take the effects themselves and retain 
them till he is paid. C.C. 3218. While he has this right to retain the 
thing itself, he also has a preference right of payment out of its pro- 
ceeds which entitles him to be preferred before other creditors owing to 
the nature of his debt. This comes fully within the definition of privilege 
given in the law. C.C. 3186. The lessor’s privilege is classed in the 
Code among the debts which are privileged upon certain movables. C. 
C. 3216. And again: “The privilege of the lessor is enforced on the 
property subject to it in the manner described in the title of lease.” C. 
C. 3219. ,In the Code of Practice it is spoken of as a “lien,” which in 
common intendment answers to the definition of privilege given in the 
Code. The lessor’s rights are treated of under the head of privileges 
in the Civil Code, and the order of payment with reference to the other 
creditors and privileges regulated under that head, C. C. 3258 and 3259, 
and while he has under the law more than a privilege, a right of pledge, 
he has no less than a privilege as defined in the law and as frequently 
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held by the courts. It is in general essential to the contract of pledge 
that the creditor be put in possession of the thing given to him in 
pledge; that actual delivery of it be made to him. C. C. 3152. Bya fic- 
tion of the law the possession of the lessee on the premises of the lessor 
is considered for the purposes of this peculiar pledge that of the lessor. 
It is this right of pledge only which is treated of under the title of 
“Lease” in the Civil Code. “In the exercise of this right the lessor may 
seize the objects which are subject to it before the lessee takes them 
away, or within fifteen days after they are taken away, if they continue 
to be the property of the lessee and can be identified.” C.C. 2709. He 
may seize, even in the hands of a third person, such furniture as was in 
the house leased if the same has been removed by the lessee, provided 
he declare on oath that the same has been removed without his consent 
within fifteen days previous to his suit being brought. C. P., art. 288. It 
will be perceived from these provisions of the law that this extraordi- 
nary right given to the lessor can only be exercised while the property 
subject to it is on the leased premises, or within fifteen days after re- 
moval, and not even within that time if the lessee has sold the property. 
This right is “ stricti juris,” and can not be extended to other conditions 
or for a longer time. It is absolutely at an end after the lapse of fifteen 
days from the removal‘of the property. It is this right which our pre- 
decessors held to exist independent of registry. This is the only view 
in which these decisions can be reconciled with article 123 of the consti- 
tution of Louisiana, which abolishes tacit mortgages and privileges, and 
provides that “no mortgage or privilege shall hereafter affect third parties 
unless recorded in the parish where the property to be affected is situ- 
ated,” and with the statutes passed in pursuance of that article. See 
Civil Code, 3273 and 3274, to the same effect. 

This article of the constitution, in my opinion, declares a new policy, 
the want of which had long been felt in this State, a policy which the 
courts should not and can not contravene, and which requires registry 
of all privileges, without distinction or exception, in order that they 
may affect third persons. It is asked how can it be known what prop- 
erty is subject to a recorded lessor’s privilege; how can it be identified ? 
To this it may be answered, that the same difficulties exist in regard to 
the privilege of the laborer, the overseer, the furnisher of supplies, and 
many other privileges, the necessity and effect of the registry of which 
is daily recognized by the courts and required by law. The plaintiff in the 
. case at bar has not preserved his privilege against third persons by such 
registry, and his right must yield to that of the second lessor, the third 
opponent, in whose premises the property was seized under the jfiert 
Jacias, unless it is preserved by his provisional seizure, issued within 
fifteen days after its removal from his premises. Had he thought proper, 
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he could have retained the effects of the lessee, under article 3218 of the 
Civil Code, until he could have obtained a decree of court for their sale 
without resort to a provisional seizure, the effect of which was to take 
them out of his custody into that of the law, to place them “in custodiam 
legis,” and to give the defendant the right to resume possession by exe- 
cuting bond. Of course it must be assumed that plaintiff contemplated 
this, for such was ‘the law, of which the defendant availed himself by 
giving the required bond, and continuing his business as merchant in the 
house of the third opponent until the seizure under fieri facias, which 
gave rise to the present litigation, and. which took place some months 
after that under the provisional seizure. Now it has been often held 
that a provisional seizure, a mere conservatory writ, like a sequestra- 
tion, gives no privilege: That springs only from the law and the nature of 
the debt. Neither does the dissolution of the writ and the release of the 
property on bond destroy the privilege. See steamer Fashion’s case, 10 
An. 49. This is not a question of “ destruction” of privilege, but of its 
preservation or not as against third persons. 

The only cases in which the pendency of suit operates notice to the 
world, so that no adverse right can be acquired, are suits for property; 
for some specific thing, which is the subject of the litigation, or when it 
is in legal custody. 

In England, but never in this State, it has been held to apply to a mere 
suit to enforce a mortgage, but there a mortgage vests in the mortgagee 
the legal title, while the equity of redemption alone remains in the mort- 
gageor. With us a mortgage.is a meresecurity, a mere incumbrance upon 
the property, while the legal title still remains in the mortgageor, and 
our courts have never extended to them the doctrine of notice from the 
pendency of suit, which does not even prevent the mortgage perempt- 
ing, unless reinscribed. In my opinion, and under the authority of the 
repeated decisions of this court “in consimili casu,” no intervention 
would have been entertained in this case from the moment the property 
was released on bond. From that moment it was no longer “ in custo- 
diam legis,” and any claimant must have pursued it where he found it. 
From that moment the bond stood in the place of the property to secure 
the rights of the plaintiff and to answer his judgment, unless relieved 
by its voluntary restoration. Any other view would be at war with the 
policy which favors the right of alienation, and is especially of the class 
of property seized in this case; and under any other view the giving of 
bond for the release of the property would be motiveless, and wholly 
without advantage to the defendant. The plaintiff has the security of 
the bond of release, given in this case—to which the third opponent can 
not look for his protection—and might well be held to look to his bond 
under the equitable doctrine invoked by the counsel for the third oppo- 
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nent. But under the views before expressed, the plaintiff's right of 
pledge had expired by the lapse of more than fifteen days from the re- 
moval of the property before the seizure under fieri facias. His right 
of privilege was lost, as to third persons, for want of registry,.and his 
right derived from the seizure under fieri facias must yield to the supe- 
rior right of the third opponent, in whose premises the property was 
found by the sheriff, and who resorted to the mode pointed out by law 
to protect and assert that right. 

It is said, however, that he had not recorded his lease, and is in no 
better position than plaintiff. This might be true, had he not opposed 
the plaintiff’s seizure while the property was still on the premises, and 
affected by all his rights as lessor, subject to which the plaintiff had a 
right to seize and sell the property of his judgment debtor. By the third 
opponent interposing the shield of the law directly in the path of the 
plaintiff who quoad this proceeding is a party and nota third person the 
plaintiff necessarily occupies as to the third opponent and his rights a 
very different position from that occupied by the third opponent as to the 
original suit and provisional seizure of plaintiff, to which he was no party. 
Two articles of the Code of Practice authorize release bonds in cases of 
provisional seizure. The first, 287, applies solely to rent seizures, the 
second, 289, applies to all provisional seizures. This has been sufficient- 
ly discussed, and whatever might be the effect of the bond given under 
article 287, it is only necessary for me to say that both the plaintiff and 
defendant evidently treated the bond in this case as given under article 
289, and for an amount fixed by the judge, which was neither that of the 
claim with interest and costs, nor equal to the value of the property as- 
certained in the manner provided in article 287, i. e., by the sheriff, with 
the assistance of two appraisers. To argue, then, that article 287 alone 
authorizes release bonds under provisional seizures for rent, is to argue 
that plaintiff, upon whose rule and contradictorily with whom the bond 
in this case was given, has no judicial bond for his protection. I do not, 
however, subscribe to this view. The bond was given and taken under 
order of court, is to be interpreted by the law as to its obligations, and 
the plaintiff is entitled to its benefits which it is presumed are ample for 
his protection, as it was taken for an increased amount on his applica- 
tion, and he accepted the surety by not objecting to him as insufficient. 

I concur in most of the reasoning and in the decree in this case. 


DIssENTING OPINION. 
DeBuanc, J. On the eleventh of March, 1875, Charles A. Conrad 


brought suit against Joseph Patzelt, for $960, alleged to be due him for 
the lease of a store on Camp street, in the city of New Orleans. 
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On the same day, the eleventh of March, 1875, having been informed 
that defendant had partly removed and was then engaged in removing 
to another store the furniture and effects subject to his rights as a lessor, 
plaintiff immediately applied for and obtained the provisional seizure of 
said furniture and effects, the most of which was yet in his (Conrad’s) 
store. 

The provisional seizure thus made was released, first on a bond which 
was declared insufficient in amount, afterward on a bond the amount of 
which was fixed by the lower court. From that date the property seized 
was transferred to and remained in defendant’s possession until the third 
of January, 1876. 

Conrad obtained judgment against Patzelt, and, under a writ of fieri 

facias, issued out of said judgment, the property which had been pro- 
-visionally seized and released on bond was again seized, advertised for 
sale, and sold on the third of January, 1876, for $1276 40, and, on the 
thirtieth of December, 1875, four days before the sale hereinbefore men- 
tioned, and more than nine months after the provisional seizure by Con- 
rad, James Jackson filed a third opposition, in which he prays for judg- 
ment against Patzelt for four hundred and fifty dollars, which he alleged 
_was then due him, and for the additional sum of thirteen hundred and 
fifty dollars to become thereafter due. In that opposition he claims to 
be paid by preference to Conrad out of the proceeds of the sale of the 
property which had been seized and advertised for sale to satisfy the lat- 
ter’s judgment. 

On the third of April, 1876, Patzelt filed an exception, in which he con- 
tends that, as to a part of his claim, Jackson’s action was premature. 
His exception was not discussed and passed upon, and judgment was 
rendered against him in favor of Jackson, not merely for the rent due at 
the date of the institution of the latter’s suit, but also for the amount of 
the notes which matured since the suit and since the rendition of the 
judgment. 

The evidence establishes that on the day of the trial of Jackson’s in- 
tervention, the twentieth of March, 1876, Patzelt was owing him for the 
rent of the store only six out of the eleven notes sued upon, and the judg- 

ment should have been for exclusively the amount of the matured notes, 
nine hundred dollars, with interest, as thereon stipulated. 

Article 287 of the Code of Practice provides that, “ when a lessor sues 
for rent, whether due or not due, he may obtain the provisional seizure 
of the property subject to his pledge.” This means that, under specified 
circumstances, the lessor may proceed to provisionally seize for rent due 
and to become due, but does not authorize a final judgment on an obliga- 
tion, the consideration of which has not accrued and may never accrue. 

It may be that Patzelt has retained possession of the premises leased 
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from Jackson until the expiration of the lease, on the fifteenth of Sep- 
tember, 1876, and that he is bound for every one of the notes furnished 
to said Jackson, and which matured after the date of said judgment, 
but, so far as those notes are concerned, we can only reserve to both 
parties their rights of action and defense on and against the same. C. P. 
158; 22 An. 50. 

The questions which now remain to be examined are: 

First—Was Conrad’s pledge, on the property provisionally seized by 
him, released by the effect of the forthcoming bond furnished by Patzelt ? 

Second—Was Conrad bound to sue on exclusively that bond to enforce 
his rental claim ? : 

First—Under our Code, the lessor has more than a privilege on the 
lessee’s movables found in the house let. He has the absolute right, 
without writ or process, to'take and retain those movables until he is 
paid. R.C.C. 3218. In the exercise of that right he may seize the les- 
see’s effects before they are taken away, or within fifteen days after their 
removal. He may then seize, according to the Code of Practice, even in 
the hands of third persons, and, according to the Civil Code, he can seize 
after the removal, only when the removed effects continue to be the 
property of the lessee and can be identified. C. P. 288; R. C. C. 2709. 

The apparent conflict between these articles of our Codes has been 
correctly explained. In the sixteenth Annual, page 351, this court held 
that the term “third person” in the 288th article of the Code of Practice 
applies to depositaries, bailees, pledgees, and all other persons, except 
purchasers. - 

Why is the provisional seizure allowed to the lessor? In the clear and 
positive language of ‘the law, it is allowed that the lessor may not be de- 
prived of his pledge. Is it not evident, then, that the sole object of the 
provisional seizure is to preserve and not to destroy the lessor’s right; is 
it not as evident that the sole effect of the forthcoming bond is to release 
but the provisional seizure? Adopt any other construction, and what 
would be the result? The evidence of one of the highest rights granted 
by the law, protected and enforced by every court, would invariably de- 
stroy the pledge which secures that right, and the once favored creditor 
would invariably be left with an action on the bond. That construction 
is repugnant to the intent and to the very letter of the law. 

_ The lessee has an absolute right to give bond and release the seizure; 

he can do so without the consent and against the will of the lessor, but 
that bond can not, does not, lessen, impair, or destroy the pre-existing 
pledge, that pledge which springs, not from the seizure, but from the 
law. As soon as the bond furnished by the lessee is accepted, the seizure 
falls, but the right of pledge preceded, and it survives the seizure. 22 
An. 210; 23 An. 707. 
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The lessor’s right is not granted by any article to be found in the chap- 
ter of the Civil Code which treats of privileges. There it is classed, not 
as a privilege, but among the claims to be paid by preference; there we 
read that enactment, pregnant with but one signification, that the lessor’s 
right is of a higher nature than a mere privilege. The right itself is. 
granted by the 2705th article of said Code; it is called a pledge, and, as a. 
pawn, that pledge invests the creditor with the right of causing his debt 
to be satisfied by privilege and in preference to the other creditors of the- 
debtor out of the proceeds of the movables on which it bears. R. C. C. 
3157. 

Let us assume, in disregard of the law, that the lessor’s right is but a 
privilege, and that, as Conrad’s lease was not recorded, it remains with- 
out effect as to third persons. Would that strained construction avail 
or benefit Jackson? Has he been more vigilant than Conrad? Is he 
claiming under a recorded lease? The first and last seizure by Conrad 
were made before he had any legal notice, by registry or otherwise, of 
the existence of a lease between Jackson and Patzelt, and, under the as- 
sumed construction, the privilege resulting from Conrad’s last seizure 
would outrank that of opponent. 

It may be urged that, as the lessee’s possession is that of the lessor 
from the time the furniture and effects went into Jackson’s store, they 
were held by Patzelt for Jackson. If we divide that proposition, it is a. 
true, a @ correct one. When one leases his house or his farm, the les- 
see’s possession of that house and that farm, thé title to which is in the 
lessor, is, can, and should be but the lessor’s possession; but, applied to 
the lessee’s possession of his own effects and furniture, that proposition 
is unfounded in fact, untenable in law, as then the lessor’s right is on 
and not in and to the property. 

So far as relates to the property which had been provisionally seized 
by Conrad, was ever Jackson a pledgee? Has he at any time had either 
a real or constructive possession of that property? Was it delivered to 
him as a lessor, to Patzelt as the owner, and freefrom incumbrance? It 
was merely left in the latter’s possession as a keeper, with Conrad’s right 
resting on it, unchanged, unimpaired, indestructible. 

The lessor’s pledge, as the pawn, secures a debt; but the first secures. 
but one claim, that of the lessor, the other secures any claim, whatever 
may be its nature. Those pledges are alike in some respects, different 
in others. That of the lessor leaves the thing in the lessee’s possession; 
the other does not and can not exist without actual delivery to and pos- 
session by the creditor. To have effect’ against third persons, the act. 


which evidences a pawn must be recorded; the lessor’s pledge, without 


being recorded, preserves its effects against all. 23 An. 453; 24 An. 143. 
2 An. 14, . 
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In his “Contrat de Louage” Pothier says: “Si le locataire d’une mai- 
son  J’insu du locateur envers qui il est redevable du loyer et autres obli- 
gations de son bail, a transporté ses effets dans une autre maison qu'il 
a prise a loyer, le premier locateur a droit de les suivre dans cette 
maison, et doit étre préféré au nouveau locateur, et non pas venir en 
concurrence avec lui.” 

The lessor’s is an extraordinary, an exceptional pledge. It bears on the 
effects which are on the leased premises at the commencement, and those 
which are found there at the expiration of the lease. It so bears when 
the effects have been removed, during fifteen days from the removal, 
and if within that delay they are provisionally seized by the lessor, his 
pledge remains attached to them as long as they are not sold, in whose- 
soever hands they may pass, and until his claim is discharged. Other- 
wise the provisional seizure, though intended to preserve that pledge, 
would leave it in the power of every lessee to defeat and destroy it. 

Were we to consider the lessor’s pledge as the most ordinary one, is 
not the pledgee protected by law against the removal of the things 
which secure his right? Is not that removal a fraud, an unlawful act, 
denounced by the Code, and in express terms, as a sort of theft? Can 
that fraud, that violation of a contract and of the law, blot out an exist- 
ing right and confer on any one, after the lessor’s seizure, an adverse 
right? I believe not. C.C. 3173; 2 An. 14; 16 An. 351. 

When he furnishes his release bond, the lessee becomes the keeper of 
the property released;~he holds it for the sheriff, who held it for the les- 
sor, and no adverse possession, except of a bona fide vendee, can inter- 
vene or be acquired thereon. That keeper’s obligation is to retain, pre- 
serve, and return the property. He might part’ with it, but not legally. 
His lessor, and, beyond a doubt, the sureties on his bond, could prevent 
any disposal of the released property to their detriment. Patzelt and 
Jackson so understood, for every article of furniture, every effect which 
had been provisionally seized, remained in the former’s possession, in the 
latter’s store, until, under Conrad’s judgment, they were identified, levied 
upon, and sold. 

The lessee, whose effects have been provisionally seized, can have the 
seizure released by executing, not at his choice, one of two distinct 
bonds, but only one bond, a forthcoming bond, which, and this at his 
choice, may be for an amount equal to the value of the property to be 
left in his possession, or equal to the amount of the lessor’s claim. 

What is the paramount obligation of the principal and sureties on a 
forthcoming bond? The name alone indicates the character of that ob- 
ligation. - Which ever of the aforesaid conditions they may adopt, the 
principal and his sureties bind themselves to return the released prop- 
erty; that is their first, their paramount obligation. If they fail to return 





SUPREME COURT OF LOUISIANA, 


Conrad vs, Patzelt. 








it, they are bound to account for its value; that is their secondary obliga- 
tion. 

The bond furnished by Patzelt does not correspond in form to that re- 
ferred to in the articles of the Code of Practice. He and his sureties 
merely bound themselves to pay any judgment that may be rendered in 
favor of Conrad; the condition, “or return the property” was omitted, 
but that omission does not relieve them from the effect of a legal obliga- 
tion, one which must be construed with reference to the law under which 
it was given. 

Taken and considered alone, the law of 1868, now embodied in the 
287th article of the Code of Practice, is vague and incomplete. It mere- 
ly provides that a forthcoming bond may be executed, but not to whom 
it is to be made payable, nor under what circumstances it would be for- 
feited. These unexpressed conditions we find in article 289 of the same 
Code: “When vessels or other property provisionally seized are re- 
leased on bond, the condition of that bond is that defendant shall satisfy 
such judgment as may be rendered against him, or return the property.” 
In this case the judgment rendered in favor of Conrad has not been 
satisfied, the bonded property has been returned and sold to satisfy said 
judgment. Under what principle of either justice or equity could the 
sureties on that bond be now held liable ? 

Second—The lessor is not restricted by law, and he can not be justly 
restricted by the court, to a suit on exclusively the forthcoming bond. 
He can not be compelled to thus abandon a reality for a chance, to ex- 
change pledged property, or the proceeds of that property, for an action 
on one of those obligations, the payment of which is always resisted, 
always delayed, to renounce an acquired priority, a,right of preference, 
for additional trouble, additional litigation. 

The third opponent tells Conrad, the first lessor, “leave me the funds 
realized by the sale made under your writ and sue on the bond.” To that 
proposition of the second lessor Conrad answers: “That bond is no 
longer in‘ existence; those who furnished it, principal and sureties, have 
complied with its conditions and their obligations; they have returned 
the released property and that property has been sold. By that return 
and that sale the bond is now a lifeless obligation, which can be enforced 
by nor against any of the parties.” . 

We unhesitatingly acknowledge the justice of the doctrine invoked by 
opponent’s counsel, that when two funds of a common debtor are avail- 
able to one of his creditors, and a single one of these funds to another, 
the former will be restrained from exhausting the fund which is the only 
resource of the latter; but that doctrine does not apply to this case, as 
here there is but one fund to be distributed, and the creditor with a 
pledge can not be condemned to renounce that only fund for an already 
satisfied bond, an extinguished obligation. 
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At what date did Jackson’s pledge as a lessor attach, if it ever did, 
to Patzelt’s furniture and effects? On the fifteenth of March, 1875, four 
days after Conrad’s provisional seizure, a seizure partly executed in 
Jackson’s store. He was then, by that seizure, notified of the existence, 
nature, and extent of Conrad’s claim, and leased at his peril. 

It is apprehended that our construction of the law, as to the lessor’s 
pledge, is calculated to take by surprise and deceive second and subse- 
quent lessors. For how long, if at all? At most fifteen days, in cases 
of fraudulent removals—never, when the first lessor has proceeded 
against the lessee. During that very short and very reasonable delay, 
and no longer, under the specified circumstances, and none else, impru- 
dent lessors may be exposed to the effects of a previous right, acquired 
under a previous contract. 

When we compare to the unimportant and trifling loss of a rent of 
fifteen days the serious and important loss which may befall the first 
lessor, we can but consider that not only the imperative letter of the 
law, but the interest of all lessors, command the discouragement of any 
violation of a previous lease. 

As to Jackson, he would in vain attempt to prove that he was taken 
by surprise; he was more effectually informed by the suit and the 
seizure of Conrad of the extent and nature of the latter’s right than he 
would have been by any recordation of the lease. In 3 An. p. 252, the 
court said : 

“It is rule of universal jurisprudence, and one which has been ex- 
pressly recognized in our Code, that every man is presumed to be atten- 
tive to what passes in the courts of the State where he resides or has 
transactions. A» purchase therefore, of an estate, pendente lite, even 
for a valuable consideration, and without any express or implied notice 
in point of fact, affects the purchaser in the same manner as if he had 
such notice, and he will accordingly be bound by the decree rendered in 
the suit.” 

In the case of the Bishop of Winchester, referred to in the same book, 
the question being whether subsequent mortgagees were bound by the 
decree of foreclosure, though not made parties, their rights having been 
acquired pendente lite, Sir William Grant held that— 

“Ordinarily the decree of the court binds only the parties to the suit ; 
but he who purchases during the pendency of the suit is bound by 
the decree which may be rendered against the person from whom he de- 
rives title. The litigating parties are exempted from the necessity of 
taking any notice of a title so acquired, and a mortgage, and, of 
course, a privilege taken or acquired pendente lite, can not be exempted 
from the operation of that rule.” 

In the case of Long vs. French, Justice Eustis said: “ The defendant, 
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after the institution of this suit, made a sale of the property in 
litigation, and has urged this fact as a matter of defense. This is sub- 
versive of the first principles of justice, and only receives our notice for 
the purpose of expressing, as we feel ourselves bound to do, our repro- 
bation of it. This act, on the part of defendant, shows a settled deter- 
mination to sport with a contract, and to defeat, at all hazards, every 
effort which his adversary may make to obtain his just rights from the 
tribunals of his:country. ‘It is to be.régretted that parties will not un- 
derstand that in conduct like this they can receive neither aid nor coun- 
tenance from a court of justice. 13 La. R. p. 259. 

In the case of Gillespie et al. vs. Cammack et al. Mr. ‘Justice Slidell 
said: “The principle which defeats conveyances made pendente lite ap- 
plies a fortiori to incumbrances.” 3 An. 252. 

In the case of Taylor vs. Pipes, reported in 24 An. 557, Chief Justice 
Ludeling, in his dissenting opinion, said: “If Taylor, the purchaser of 
mortgaged property, be entitled to notice as a third possessor, his ven- 
dee, in case he should sell pendente lite, would also be entitled to the 
same notice, and plaintiff would discover that he had a legal right with- 
out a practical or real remedy.” In support of his opinion, the judge 
referred to 4 La. p. 558; Story on Equity, vol. 1, p. 394; 1 John. Ch. R. 576. 

How can a rule of universal jurisprudence be divided and subdivided, 
be made to apply to a whole and not to a fraction of that whole, to the 
principal and not to the accessory, to a right in and not to a right on the 
property ? Can one incumber to the detriment of an acquired right that 
which he is expressly forbidden to sell to its detriment? If one sells 
pendente lite, and judgment be‘ rendered in favor‘of his opponent, his 
sale is to be considered as that of another’s property, and is no obstacle 
to the execution of the judgment. Can a presumed pledge on the prop- 
erty carry a different, a more extended right, than an absolute transfer ? 

If judicial process is so insignificant a notice that, though enforced in 
your store, in your presence, it does not even suggest the existence of a 
right, then, with the assistance of a few friends, litigation, by timely and 
successive transfers and incumbrances, might easily be transmitted 
from one generation to another. 

In my opinion, Conrad’s process left on the articles provisionally 
seized a brand which no one should be allowed to disregard—that of the 
law, a notice which no one should pretend to ignore, that of his pledge. 
The law would be an unfaithful sentinel if, while a right is placed under 
its immediate guard, it opens the door to another, a subsequent, an op- 
posite right, one born only after the execution of, the process which 
secured and protects the first; still more, the law would be a treacher- 
ous sentinel, if it not only opens the door to the posthumous right, 
but actually assists in the destruction of that confided to its guard. 
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The act of lease relied upon by Jackson, and his own declaration in 
court, fully establish that said lease commenced on the fifteenth of 
March, 1875. It was only from that date that he could have acquired 
any rights on Patzelt’s effects, and, at that date, Conrad had already 
claimed and partly executed the very same right against the same lessee. 
It can not be that, despite his diligent course, his strict compliance with 
the law, he has forfeited and lost the indisputable rank of his acknowl- 
edged claim. 

I consider, however, that the judgment of the lower court should be 
amended in so far as it allows against Patzelt the whole of Jackson’s 
claim, instead of the amount due him at the institution of his suit, and 
in so far, also, as it dismisses Jackson’s opposition. The property sub- 
ject to the two lessors’ pledge was sold for more than the amount of 
Conrad’s claim, and any balance that may remain after the satisfaction 
of said claim should be applied to Jackson’s judgment. 

For the reasons stated, I can not concur in the opinion of my asso- 
ciates. 


Spencer, J. I concur in the opinion delivered by Justice De Blanc. 





